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FROM THE EDITOR’S VIEWPOINT 


| NSUREDS, PRESENT OR FUTURE, 
may some day go so far as to demand 
that a single insurance policy cover the 
individual’s entire exposure, fire casualty 
and life, for a single premium, judging 
from the fact that for some time now 
package insurance has been spotlighted for 
public inspection. While such a_ goal 
is presently sheer imagery and perhaps 
utopian, it is nevertheless wholly consistent 
with the fundamental purpose of insurance 
—spreading the loss of one among many 
for a minimum charge. The public has only 
one thing in mind when it thinks of 
insurance. It is a means of protecting 
against financial catastrophes. The layman 
has an ability to recognize that there are 
different phases of the subject, but cannot 
understand or appreciate the reasons un- 
derlying the segregation by types. Further- 
more, such terms as loss ratios, expense 
ratios, acquisition cost, countersignature 
and so forth, and their legal significances 
are all matters beyond his understanding 
and something which he believes to be 
a company affair which the insurer should 
be able to work out, at the same time 
giving the public the contract it desires. 

The great wonder is that it has taken 
so long to conceive of this development; 
but, then, tremendous obstacles in the law 
field had to be removed—and many still 
must be broken down. Fire companies 
had been licensed to’ write only fire in- 
surance, casualty companies, only casualty 
and life companies, only life. To arrive 
at where we stand today, a mere step in 
the journey, more than just the licensing 
laws of the states had to be changed—the 
charter powers granted by the incorpo- 
rating states had to be revised. All this 
necessitated, as well, a regearing of the 
underwriting and economic structures of 
companies, both for the sake of protecting 
the policyholder as well as those insurers 


already in the field that was being invaded. 
There was no stigma of business rivalry 
in this development. <A public trust had 
to be considered and protected. 

The suggested consequences of selling 
insurance by the package will not be so 
dire as has been predicted after the 
mechanics have been worked out. Statis- 
tical data along experience, underwriting 
and economic lines will eventually provide 
the basis for such computations. Pro- 
gressive, aggressive companies will be the 
handmaidens, Already, the insurance in- 
dustry has taken some steps towards such 
an objective with the recommended retro- 
spective rating plan “D”, various multiple 
line underwriting legislative enactments, 
coverages afforded by fire insurers under 
extended coverage endorsements and com- 
prehensive policies of insurance. 

There is much to be said for package 
insurance. The ultimate simplicity will 
bring about a better understanding -f 
insurance matters. When lawyers are 
engaged in advisory capacities rather than 
in the devising and litigating of ambiguities 
in insurance contracts, they will be serving 
a much more utilitarian function. So also, 
will insurers more closely approximate their 
originally-intended capacity. The concept, 
transcending state lines, as it does, will 
eliminate the tedium associated with state 
endorsements, not to mention the inroads 
of the foreign insurer, not admitted in many 
states, who now writes a single blanket 
policy covering all the locations of a single 
insured. 

We look forward to the progress that 
will eventually unfold as new legislation 
modernizes the law, and company and regu- 
latory bodies adjust their structures to 
permit this outwardly more simple, mechan- 
ically more complex, and fundamentally 
more modern and convenient concept of 
insurance protection. 
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California’s Disability 
Insurance System 


THE AUTHOR IS SECRETARY OF THE EMPLOY- 
COMMISSION WHICH 
RECOMMENDS ADDS AND RESCINDS REGULA- 
TIONS FOR THE ADMINISTRATION OF THE 


By PAT MERRICK 


MENT STABILIZATION 


SYSTEM UNDER THE ACT. 


Oe FORNIA’S disability insurance law, 
A enacted in 1946, is the first American 
statute which permits private enterprise 
to compete with a governmental social 
security system by itself furnishing the 
required insurance to eligible individuals. 
Employers subject to the law, or their 
employees, may contract outside the state 
system in accordance with the “voluntary 
plans” provision of the act, and such plans 
may be underwritten by insurers admitted 
to write disability insurance in the state. 
There is, however, one challenging require- 
ment which every such plan must meet 
in order to be approved. It must give 
the employees covered by it greater rights 
than those provided by the state system. 


The first fifteen months of operations 
have demonstrated that private enterprise 
will accept the challenge and opportunity 
thus afforded. The number of voluntary 
plans in existence has grown steadily since 
the start of operations on December 1, 1946, 
until at the end of February, 1948, there 
were 9,609 in operation, covering more than 
716,000 employees, or approximately thirty- 
one per cent of the estimated annual average 
number covered by the act. Amendments 
to the law, effective January 1, 1948, in- 
creased the benefits substantially, and thus 





HUTULAETA NAOT ADEN ADDENDA TATA ANTE 


DISABILITY INSURANCE 









imposed additional 
liability on all plans, 
but did not interrupt 
the increase in number 
of voluntary plans. 


Nationwide interest among insurance 
circles has been focused on the progress 
being made, not only because of the impetus 
given to the writing of group disability 
insurance in California, but also because 
many other states are contemplating en- 
actment of disability insurance statutes. 
In several states, including New York and 
New Jersey, the California pattern has been 
followed in drafting some bills, and it has 
also been used in measures proposing 
governmental medical and_ hospitalization 
insurance. Another important cause of in- 
terest is that, as will be explained more 
fully, California sought and obtained fed- 
eral legislation in order to start its opera- 
tions early, which will also enable some 
other states to use certain of their existing 
social security funds on deposit in the 
Federal Treasury as reserves for disability 
insurance, if they enact such laws. 


The law was enacted as an amendment 


to the California Unemployment Insurance 
Act, under which weekly benefits are paid 


PULTE 


PAGE 371 








MAY 1948, NUMBER 304 






































































to eligible unemployed individuals who are 
able to work and available for work. The 
declared purpose of the disability insurance 
system is “to compensate in part for the 
wage loss sustained by individuals unem- 
ployed because of sickness or injury and 
to reduce to a minimum the suffering 
caused by unemployment resulting ther« 
from.” The disability insurance system, 
therefore, takes up where unemployment 
insurance leaves off, and provides partial 
indemnity for wage loss incurred by eligible 
individuals unemployed because of dis- 
ability. Benefits, legally called “Unemploy- 
ment Compensation Disability Benefits,” are 
paid from the State Disability Fund at 
the same weekly rates and for the same 
duration as are unemployment insurance 
benefits. 

The State Disability Fund is supported 
entirely by a tax of one per cent of wages 
paid by employers to subject employees. 
The tax is not a new levy. It was imposed 
by the Unemployment Insurance Act as 
originally enacted in 1935, and prior to 
May 21, 1946, all proceeds were credited 
to the Unemployment Insurance Fund. 
Voluntary plans are permitted to require 
a contribution not to exceed the tax which 
would otherwise be paid from individuals 
they cover. 

The California statute was second among 
the three existing laws of its type to be 
enacted. Rhode Island pioneered with the 
first such law in 1942. The Federal Rail 
road Unemployment Insurance Act, which 
covers railroad employees throughout the 
country, was amended to provide disability 
benefits after July 1, 1947. “Contracting 
out” is not permitted under either law. 


Background 


The historical and legislative background 
of the California disability insurance law 
is interesting and important California 
and Rhode Island are among the few states 
which originally taxed employees as well 
as employers for unemployment insurance. 
After Rhode Island enacted its law and 
diverted part of the employees’ tax to 
finance it, a bill to establish a similar system 
was introduced in the 1943 California Legis- 
lature but was not acted upon. A similar 
measure was defeated by one vote in the 
state senate at the 1945 session. 


Governor Warren called a special session 
of the California Legislature for January, 
1946, and recommended enactment of a dis- 
ability insurance law as an item in his 
proclamation. The bill as introduced in 
the state senate would have established 
a compulsory state fund, with no “contract- 
ing out.” The senate committee gave 
a favorable recommendation to the measure 
in that form. However, at the request 
of insurance company representatives, the 
senate itself amended the measure to in- 
clude provision for ‘voluntary plans.” The 
state administration accepted the amend- 
ment when assured that no employee would 
lose any protection under voluntary plans 
to which he would otherwise be entitled, 
and cooperated in working out technical 
features. The bill passed both houses of 
the legislature in its amended form, was 
approved by the Governor, and went into 
effect May 21, 1946, as Article 10 of the 
California Unemployment Insurance Act. 
The disability insurance system is adminis- 
tered by the California Department of 
Employment, the same agency which oper- 
ates unemployment insurance. 

The Employment Stabilization Commis- 
sion formulates broad policy and promul- 
gates regulations for the Department. The 
three members of the California Unemploy- 
ment Insurance Appeals Board are ex-officio 
members of the Commission. 


Federal Legislation 


As stated previously, California was en- 
abled to start benefit payment operations 
early because of certain federal legislation 
passed at the request of the state adminis- 
tration. Section 403 of the disability law 
provided that “unemployment compensa- 
tion disability benefits” should first be 
payable one year after the effective date 
of the statute, which would have been 
May 21, 1947. However, the section also 
provided that if it were determined by 
the Social Security Board “or other higher 
authority” that employee contributions col- 
lected in 1944 and 1945 and deposited in 
the Unemployment Trust Fund in _ the 
Federal Treasury as required by federal law, 
could be withdrawn and used for disability 
insurance, benefit payments should begin 
ninety days after the state first req- 
uisitioned such funds. After the Social 
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Security Board declared that it did not 
have the authority to permit such with- 
drawal, the matter was taken to Congress. 
In the Social Security Act Amendments 
of 1946, approved August 10, 1946, Section 
303(a)(5) of the Social Security Act and 
Section 1603(a)(4) of the Federal Unem- 
ployment Tax Act were amended by adding 
the following to the provisions which 
control use of funds deposited in the 
Unemployment Trust Fund: “Provided, 
that an amount equal to the amount of 
employee payments into the Unemployment 
Fund of a state may be used for the 
payment of cash benefits to individuals 
with respect to their disability, exclusive 
of expenses of administration.” 

The combined effect of the provision in 
the state law and the permissive federal 
legislation was to give California access 
to approximately $103,000,000 of employee 
contributions collected in 1944 and 1945 as 
an initial reserve for its disability insurance 
system. The state administration promptly 
took advantage of the authority thus 
granted, requisitioned a token $200,000 from 
its account in the Unemployment Trust 
Fund, and started payment of disability 
benefits on December 1, 1946. No further 
funds have been requisitioned since then, 


since current income has considerably ex- 


ceeded benefit payments and, expense of 


operation. 


Other States Can Act 


It will be observed that the amended 
federal law permits any state to withdraw 
any employee contributions which have been 
deposited in the Unemployment Trust 
Fund and use them for paying cash dis- 
ability benefits. Rhode Island has already 
requisitioned all the money permitted, some 
$32,000,000, and is now paying cash sickness 
benefits from this money. Its current col- 
lections of employee taxes are being placed 
in a special reserve. 


At the present time, in addition to 
California and Rhode Island, two other 
states, Alabama and New Jersey, are col- 
lecting employee contributions under their 
unemployment insurance laws. Five other 
states—Indiana, Kentucky, Louisiana, Mas- 


DISABILITY INSURANCE 


sachusetts, and New Hampshire—have col- 
lected employee contributions in the past, 
and so have funds on deposit which could 
be withdrawn for disability purposes. In 
all, nine states could use the authority 
thus granted. Obviously, the availability 
of existing reserves will encourage con- 
sideration of disability laws by all the states 
affected, but other states which have never 
required contributions from employees for 
unemployment insurance have also dis- 
played interest in disability insurance laws. 


Since the statutory provisions which 
establish the state disability insurance 
system also determine the basis upon which 
voluntary plans may be substituted for it, 
a summary review of the essential features 
of the law is necessary to an explanation 
of voluntary plans and their operations. 
In the following outline, the original 1946 
provisions are shown in parentheses to 
enable convenient comparison with existing 
law. 


Important Technicalities 


Before proceeding into the outline, it 
might be well to mention certain techni 
calities carried over from unemployment 
insurance into the disability system which 
have considerable importance to voluntary 
plans. All relate to the determination of 
the insured status of an individual covered 
by the system, to the computation of his 
weekly benefit rate, and to the maximum 
duration in weeks for which disability 
benefits will be payable to him either under 
the state system or a voluntary plan. The 
first is called the “base-period”. It is a 
period of four calendar quarters fixed by 
and preceding the date on which an in 
dividual files a valid claim. Total wages 
paid to an individual in his “base-period” 
determine two things: first, whether he has 
minimum wages necessary to qualify for 
any benefits at all; and second, the maxi- 
mum duration for which benefits are paya- 
ble if he is otherwise eligible. 


The second is the “benefit year,” a twelve- 
month period starting with the date of 
filing within which the maximum benefits 
must be drawn. Any not drawn by the 
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end of the benefit year lapse, and a new 
benefit year cannot be established until 
the current one runs out. Establishment 


For claims filed on any 
date in the months of: 


February, March, April 
May, June, July 


August, September, October 
November, December, January 


of a second benefit year automatically es- 
tablishes a new base period. 
Benefit years are determined as follows: 


The base period is the 
four-quarter period end- 
ing the preceding: 
September 30 
December 31 
March 31 
June 30 


It will be observed that in every case 


there is a period of from four to almost 
seven months between end of the base 
period and the date of filing. Earnings in 
this “lag period” can frequently be used 
to start a second benefit year. The terms 
“base-period,” “benefit-year,” and “lag-pe- 
riod” will hereafter be used without further 
apology. 


Law Briefed 


(1) Coverage—The law covers all service 
performed by employees for employers 
which is subject to the California Un- 
employment Insurance Act. The principal 
exclusions are agricultural labor, domestic 
services, services for any government, and 
service for non-profit religious, charitable 
or educational institutions. 


(2) Benefits—The system provides mone- 
tary benefits only, payable for each day of 
unemployment due to disability after the 
required waiting period. (Benefits payable 
for full weeks of disability only, prior to 
January 1, 1948.) 


Weekly rates payable range from $10 to 
$25, depending on high quarter wages in 
the base-period. ($20 maximum in benefit 
years established prior to January 1, 1948.) 


Maximum duration is twenty-six weeks 
for all periods of disability in the benefit 
year, but total benefits may not exceed 
one half of the total qualifying wages. 
(Duration varied by wages, from nine to 
23.4 weeks, on benefit years established prior 
to January 1, 1948.) 


Both disability and unemployment insur- 
ance benefits may be drawn for different 
weeks within the same benefit year, but 


total benefits under both systems are lim- 
ited to one and one-half times the maximum 
payable in either benefit. Filing a claim 
which establishes a benefit year under either 
system automatically establishes it for both. 


(3) Eligibility for Benefits—An individ- 
ual who is unemployed and disabled will be 
paid benefits only under the following cir- 
cumstances: 


(a) If he has been paid at least $300 
in wages during his base period. If seventy- 
five per cent or more of his wages are 
concentrated in one calendar quarter of 


the base period, total wages must equal at 
least thirty times the weekly benefit amount 
or no benefits will be payable. (Seventy-five 
per cent provision effective January 1, 1948.) 


(b) If he has been unemployed and dis- 
abled for seven consecutive days in each 
period of disability, for, which days no 
benefits are paid. 


(c) If he submits with the first claim 
for each period of disability a certificate 
as to his disability signed by an authorized 
physician, or by an accredited religious 
practitioner should he belong to a religious 
sect which believes in healing by prayer. 
The term “physician” includes physicians 
and surgeons, osteopaths, chiropractors, 


and dentists practicing within the scope: 


of their licenses. Medical officers of United 
States medical facilities, with respect to 
patients of such facilities, and chiropodists 
within the scope of their licenses, may also 
certify to disability. (Last three groups 
added in 1947.) 

(d) If he submits to any reasonable 
examination required by the Department. 


(4) Definition of “Disability’—The term 
“disability” includes any physical or mental 
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illness or injury which prevents an individ- 
ual from performing his regular and custo- 
mary work. Pregnancy, or a condition 
arising out of or connected with it, is not 
“disability,” up to its termination, and for 
four weeks thereafter. 


(5) Limitations on Eligibility—No_ indi- 
vidual is eligible to receive benefits from 
the Disability Fund while he is receiving or 
entitled to receive: 

(a) Unemployment compensation under 
any state or federal law. 


(b) Cash benefits for the same disability 
under Workmen’s Compensation, except 
that if less than disability benefits, any 
difference will be paid. 


(c) “Regular wages” during the period 
of his disability, except that if less than 
disability benefits, any difference will be 
paid. 

A provision of the unemployment insur- 
ance law which also applies to disability 
insurance, prohibits payment of disability 
benefits to an individual who left his work 
because of a trade dispute for the duration 
of the dispute at the establishment in which 
he was employed. Other temporary dis- 
qualifications which may be imposed under 
the unemployment insurance law are also 
presumed to disqualify an individual from 
disability benefits unless he establishes a 
bona fide disability, and good cause is found 
for paying benefits. : 


(6) Appeals from Benefit Denials—Denial 
of benefit payments may be appealed to 
Department referees and then’ to the Un- 
employment Insurance Appeals Board. 


(7) Finance—The State Disability Fund 
is supported entirely by revenues from a 
tax levied on wages paid employees. The 
tax is one per cent of wages up to the 
first $3,000 paid to an individual by each 
employer ina year. Not more than five 
per cent of revenues can be used for the 
cost of administration. 


What Is a Voluntary Plan? 


The provisions of the law which relate 
to voluntary plans are contained in Part 6 


of Article 10 of the act. Essentially, a 
voluntary plan for disability insurance is 
an undertaking by an employer, a majority 
of the employees of an employer, or both, 


to furnish indemnity for loss of wages to 
employees covered by the plan under the 
terms and conditions set forth in the law 
and applicable regulations. A voluntary 
plan may be either insured by an admitted 
disability insurer or self-insured, that is, 
guaranteed as to performance by deposit 
of surety with the Department. If the 
plan includes other insurance, such as life, 
medical, hospitalization, or surgical benefits, 
the “unemployment compensation disability 
benefits” must be separately set forth and 
identified in the plan. 


It is mandatory upon the Department 
of Employment to approve any voluntary 
plan which it finds meets the requirements 
set forth in Section 451 of the act as 
follows: 


“(a) The rights afforded to the covered 
employees are greater than those provided 
for in Part 2 of this article. 


“(b) The plan has been made available 
to all of the employees of the employer 
employed in this State except that if the 
employer maintains more than one distinct 
separate establishment in this State the 
plan has been made available to all em- 
ployees of any such establishment and 
except that as to individuals in partial or 
other forms of short time employment and 
as to employees not in employment the 
plan has been made available to such of 
those individuals or employees as the De- 
partment shall prescribe by authorized reg- 
ulations. 


“(c) A majority of the employees of the 
employer employed in this State have con- 
sented to the plan, except that if the em- 
ployer maintains more than one distinct, 
separate establishment in this State a ma- 
jority of the employees employed at any 
such establishment have consented to the 
plan. 


“(d) If the plan provides for insurance 
the form of the insurance policies to be 
issued have been approved by the Insurance 
Commissioner and are to be issued by an 
admitted disability insurer. 


“(e) The employer has consented to the 
plan and has agreed to make the payroll 
deductions required, if any, and transmit 
the proceeds to the plan insurer, if any. 


“(f) The plan provides for the inclusion 
of future employees. 
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“(g) The plan is to be in effect for a 
period of not less than one year and there- 
after continuously unless the Department 
finds that the employer or a majority of 
his employees employed in this State cov- 
ered by such plan have given notice of the 
termination of such plan. Such notice 
shall be filed in writing with the Depart- 
ment and, upon such filing, shall be effective 
at the date indicated therein, but in any 
event not less than sixty days from the 
time of the filing of such notice. 


“(h) The approval of the plan or plans 
will not result in a substantial selection of 
risks adverse to the Disability Fund.” 

No voluntary plan can be approved unless 
it meets the statutory requirements quoted 
above, so each of the legal standards will 
be discussed together with the regulations 
promulgated to implement it, before the 
other provisions of the law which relate 
to such plans are considered. 


Greater Rights 


The first requirement, that a plan afford 
“rights” to covered employees greater than 
those provided in Part 2 of Article 10, 
involves three basic questions. First, what 
constitutes “rights”? Second, what rights 
are provided for in Part 2? Third, what 
does “greater” mean? The answer to the 
first is that the term “rights” is not limited 
to the weekly benefit rate, but includes 
duration and all eligibility provisions as 
well. As for the second, Part 2 provides 
for determining the weekly benefit rate, 
duration, and eligibility for disability bene- 
fits in terms of “an individual,” so each 
individual must be afforded at least the 
rights he would have under Part 2, plus 
something in addition. The word “greater” 
is not defined, limited, or measured by any 
standard in the law. ‘Therefore, any feature 
in a plan which relates to the provisions 
of Part 2 and which is recognizable as 
actually or potentially more favorable to 
all employees under the plan must be 
deemed a greater right. Typical examples 
found in existing plans include: a shorter 
waiting period than the seven days under 
the State system; twenty-six weeks’ dura- 
tion for each disability instead of a maxi- 
mum of twenty-six weeks within a year; 
and payment of benefits without regard to 
payment of unemployment insurance, this 


being more favorable than the one and 
one-half times limitation applicable under 
the State Fund. Prior to amendment of 
the law, payment for days of disability 
instead of only for full weeks was frequently 
provided as a greater right, but now is 
deemed to be so only if one-fifth or one- 
sixth of a week’s benefit is payable for 
each day, as compared to the state’s one- 
seventh of weekly benefit per day. 


The regulations which implement the 
“greater than” requirement of the law state 
that a voluntary plan to be approved must 
provide each employee covered the same 
weekly benefit rate, number of benefit years, 
total benefit amount, and maximum dura- 
tion as he would receive under Part 2. 
In order to free themselves from the neces- 
sity of including the “base-period-benefit- 
year” concept in their policies, with its 
attendant problems of operation, and yet 
satisfy these regulations, all voluntary plans 
include a “guaranteed benefits” clause 
which, stripped to essentials, assures that 
every individual under a plan will in any 
event be paid the benefits he would have 
received if eligible under the state plan. 
Such a clause, sometimes called the “shot- 
gun clause,” permits the weekly benefit 
amount under a voluntary plan to be com- 
puted from current rather than base-period 
earnings, and automatically covers second 
benefit years. 


Plan Available to All Employees 


The requirement that a voluntary plan 
be made available to all employees of the 
employer employed in California, or in a 
separate establishment if the plan is so 
limited, has been interpreted in regulations 
to mean that no exclusions or restrictions 
of any nature—sex, age, race, affiliation, 
job—may be imposed upon the availability 
of the plan to employees in employment 
on the effective date of the’ plan, except 
that under a 1947 amendment to the law, 
a plan may now exclude employees in 
partial or short-time employment, and those 
not in “employment”—agricultural workers, 
for example. A “separate establishment” 
is defined as an operating unit of an em- 
ployer, separated from other units of the 
employer by location, separate organization 
of the employees (though not on the basis 
of affiliation), or some other adequate 
factor. 
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Consent of Majority of Employees 


Under the regulations, evidence must be 
submitted that a majority of the employees 
affected have consented to a plan before it 
can be approved. Consent may be given 
in writing, by secret ballot, or vote at any 
other free election. Records of the em- 
ployer with respect to such consent must 
be open to the Department. 


Approved Policies 


Originally, there was no provision in the 
California Insurance Code permitting any 
special treatment of policy forms used to 
write voluntary plans, so the Insurance 
Commissioner required all such forms to 
comply fully with the provisions as to 
substance and form of the Insurance Code 
which govern group disability insurance. 
All the mandatory “Standard Provisions” 
had to be included. The Insurance Code 
was amended in 1947 to exempt policy forms 
for voluntary plans from the Code provi- 
sions on disability insurance, and to permit 
such policies to incorporate by reference 
appropriate provisions of Article 10 and 
regulations of the Employment Stabiliza- 
tion Commission. The amendment also 
prohibited issuance of such policies until 
approved as to form by the Insurance 
Commissioner, and authorized the promul- 
gation of rules and regulations relating to 
the form and issuance of such _ policies. 
Such rules were duly promulgated, effective 
January 1, 1948. Under them, many of 
the previous requirements governing ap- 
proval of voluntary plan policy forms were 
changed, and newly worded “Standard” and 
“Optional” prov'sions better adapted to 
voluntary plans for disability benefits were 
authorized. 


As a matter of administrative practice, 
neither the Department of Employment nor 
the Insurance Commissioner’s office releases 
approval of a particular policy form until 
the other agency also approves it. 


Consent of Employer 


The only situation in which the consent 
of the employer to a voluntary plan is not 
self-evident is one in which a group of 
employees applies for approval of the plan. 
In such a case, the employer’s consent and 
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agreement to make required payroll deduc- 
tions are obtained as part of the application 
for approval. 


Inclusion of Future Employees 


Regulations which govern the inclusion 
of future employees of an employer in a 
plan require that it be made available to 
all such employees without restrictions or 
exclusions except as to partial, short-time, 
and exempt employees. A plan must con- 
tain a provision under which all eligible 
new employees will be admitted either im- 
mediately on their employment, or on the 
first day of the calendar quarter after the 
employee has been employed for any period, 
specified in the plan, which is not longer 
than three months. A voluntary plan must 
make reasonable provision for covering an 
individual who did not join at his first 
opportunity. Such an individual must be 
admitted to the plan, after he elects to 
join, in either of the methods permitted 
for inclusion of future employees. 

A plan must permit any covered employee 
to withdraw at the beginning of a calendar 
quarter, after he has given reasonable notice 
as required by the plan. 


One-Year Effective Period 


In its originally enacted form, the statute 
required that a voluntary plan in order 
to be approved must state that it would 
be in effect for not less than a two-year 
initial period and thereafter continuously, 
unless written notice were given the De- 
partment of Employment by the employer 
or a majority of the covered employees, 
that the plan would be terminated not less 
than sixty days after date of the notice. 
The two-year period was reduced to one 
year by a 1947 amendment to the act. 
Under this statutory language, regulations 
provide that no reduction in disability 
benefits or increase in employee contribu- 
tions can be made without prior approval 
of the Department, based upon consent of 
a majority of employees under the plan, 
and upon the fact that the plan will still 
meet requirements for approval. 


Adverse Selection 


The final requirement of Section 451, 
namely, that in order to be approved, it 
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must be found that approval of the plan 
or plans will not result in a substantial 
selection of risks adverse to the Disability 
Fund, has developed considerable impor- 
tance, especially to some voluntary plan 
insurers. The provision was added to the 
act to protect the State Fund against any 
possibility that voluntary plans might write 
all of the good risks and leave all of the 
poor ones to the state, with consequent 
threat to the solvency of the State Fund. 


The statutory provision itself established 
no standards for determining the nature of 
adverse selection, or the degree of selection 
which might be “substantial,” but it does 
authorize the Department to _ consider 
groups of plans in connection with possible 
adverse selection. The regulation promul- 
gated to implement the statutory language 
states specifically, “Applications for plans 
to be underwritten by an insurance carrier 
will not be approved if it is shown that 
the plans underwritten by each carrier in- 
clude a substantial selection of better risks 
rather than a representative cross-section 
of different classes of employees in respect 
to which there is a generally recognized 
difference in risks as to disability.” 


Index of Adverse Selection 


Ordinary prudence in carrying out its 
responsibilities under the law has obligated 
the Department of Employment to test in 
advance all plans, and all groups of plans 
underwritten by each insurer, for possible 
adverse selection. It is recognized that 
many factors—age, race, sex, industry or 
occupation, wage differentials—influence 
disability rates; there is one factor—sex— 
which not only is generally recognized in 
that most disability insurance underwriters 
vary their rates in proportion to the per- 
centage of females in groups of employees, 
but also has the virtue of being simple to 
determine. Accordingly, by administrative 
decision, the percentage of females among 
employees to be covered by voluntary plans 
was chosen as the sole index of possible 
adverse selection, with the understanding 
that another, perhaps more representative, 
index would be substituted when sufficient 
experience had been gained to devise one. 

Though there were available no reliable 
statistics even as to the approximate per- 
centage of females employed in service cov- 
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ered by the California Unemployment 
Insurance Act, it was thought, and not 
disputed seriously, that the female percent- 
age in the total labor force is between 
twenty-five per cent and thirty per cent. 
Keeping in mind that adverse selection 
must be “substantial,” twenty per cent was 
administratively fixed as the minimum per- 
centage which could be approved without 
danger to the Fund. Plans submitted by 
all insurers were judged accordingly. 


Though the average percentage of females 
in all voluntary plans has stayed above 
twenty per cent, it was not many months 
before some insurers were having difficul- 
ties in reaching the twenty per cent mini- 
mum. A conference of Department officials 
with actuaries and other insurance repre- 
sentatives explored other possible stand- 
ards and came to the conclusion, but not 
unanimously, that percentage of females is 
still perhaps the simplest and most equitable 
index to possible adverse selection. A minor 
change in Department procedure was made 
to permit segregation of old and new busi- 
ness temporarily, but a few insurers are 
still unable to comply with the twenty per 
cent standard. 


The Department is conscious that there 
is no evidence as yet of any substantial 
adverse selection against the Fund, but is 
continuing to apply the twenty per cent 
standard until a better index is developed. 


No Duplication of Coverage 


The law provides that neither the em- 
ployee nor his employer shall be liable for 
contributions to the State Fund while the 
employee is covered by a voluntary plan. 
An employee covered by such a plan is not 
entitled to benefits from the Fund for a 
disability which started during his coverage 
by the plan. If an employee is covered by 
one or more voluntary plans and the 
State Fund simultaneously, benefits will be 
paid by the Fund, reduced by the amounts 
received from the plan or plans. Any bene- 
fits paid by the state system to an employee 
whose disability began while he was covered 
under a plan will be charged proportion- 
ately against the employer responsible for 
such plan. 


An employer is permitted to deduct an 
amount not greater than that which would 
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otherwise be required to be paid into the 
State Fund from wages of employees cov- 
ered under a voluntary plan for the purpose 
of paying the plan benefits and costs. The 
employer may assume all or any part of 
the cost of the plan. All funds received 
or retained by an employer under a plan 
are trust funds, must be separately ac- 
counted for, and, in the event of the em- 
ployer’s bankruptcy or insolvency, are en- 
titled to the same preference as other claims 
for state unemployment insurance monies. 
Dividends, or any other experience rate 
credits earned under a voluntary plan fi- 
nanced in whole or in part by employee 
contributions, must be made _ equitably 
available to employees under the plan, either 
by refund, purchase of additional voluntary 
plan benefits, purchase of other types of 
benefits with consent of the employees, or 
by some other method satisfactory to the 
Department. An employee who works for 
two or more employers in a calendar year, 
and therefore pays more than $30 to the 
State Fund and a voluntary plan or plans, 
may receive a refund of any applicable 
excess, and any portion of such refund 
chargeable to a plan or plans will be as- 
sessed against the plans involved. 


Redress on Denial 


Any claimant denied benefits by a vol- 
untary plan, in whole or in-part, is per- 
mitted by the statute to appeal first to a 
referee in the Appeals Division of the De- 
partment, and then to the Unemployment 
Insurance Appeals Board. Any benefits 
ordered paid upon appeal, if not paid to 
the claimant within the specified time limit, 
will be paid by the Department and assessed 
and recovered from the employer or insurer 
as provided in the act. 


The act requires all voluntary plans to 
make such reports as are required by regula- 
tions. A preliminary report is required on 
each claim filed, and a final report when 
payment on each claim is completed. The 
Department is also required to furnish 
voluntary plans with information needed 
for their proper operations. 


Withdrawal of Approval 


The law authorizes the Department to 
withdraw approval of a plan if there is 


fini 
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danger that benefits due will not be paid, 
the security (for a self-insured plan) is 
insufficient, or for other good cause. Regu- 
lations interpret “other good cause” to 
include failure to comply with terms of the 
plan, such as failure substantially to pay 
benefits when due, termination of the policy 
by the insurer with due notice to the 
Department, or failure of a majority of the 
admissible employees to remain covered. 
The Department must give due notice of 
intent to withdraw, and a hearing may be 
held by the Appeals Board. If approval 
is withdrawn, the Department may fix the 
effective date, after which contributions by 
the employees are payable into the State 
Fund. Any benefits accrued and not paid 
by the voluntary plan for disabilities begun 
under it will be paid by the state on the 
plan’s terms and conditions, and will be 
recovered from the plan employer, employee 
group, or insurer as the case may be. 


If an insurer terminates a policy for 
non-payment of premium or other good 
cause prior to the expiration date of the 
plan for which it is issued, the insurer 
shall be liable for benefits according to 
the policy until it notifies the Department 
in writing. 


No Gaps in Coverage 


A major problem encountered at the 
outset of efforts to devise regulations for 
voluntary plans was the necessity of pre- 
venting gaps in the coverage of individuals 
between the State Fund and the plans. 
Obviously, no plan could be approved 
which limited availability of its coverage to 
employees who had sufficient base-period 
earnings in employment under the plan to 
qualify for benefits, since at the start all 
base-period earnings of employees covered 
by any new voluntary plan would be with 
the State Fund. On the other hand, the 
State Fund would be confronted by the 
same situation in reverse with respect to 
individuals who left voluntary plan employ- 
ment and were thereafter either unem- 
ployed, employed in exempt employment, 
or covered by the State Fund. The base- 
period earnings of such individuals would 
entitle them to. benefits, including those 
payable in second benefit years, which might 
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be wholly or partially the liability of the 
voluntary plans under which they had 
been covered. 


The law as originally enacted was silent 
on this important question, but it was 
recognized that the answer to it must 
necessarily be worked out by regulation, in 
order to permit approval and operation of 
any voluntary plans at all. Insurance rep- 
resentatives cooperated fully with the De- 
partment in the task and deserve much 
credit for their contributions to the regula- 
tions finally evolved. 


‘Extended Liability Charges’’ 


The solution was simple and practical, 
yet ingenious in the careful balancing of 
the equities involved. 
provided that every employee who ceases 
to be covered by a voluntary plan is 
immediately covered by the State Fund as 
though he had never been out of it, and 
shall be paid benefits under provisions of 
the state system if otherwise eligible, except 
that any benefits received from voluntary 
plans shall be deducted from the maximum 
payable within the current benefit year. 
To reimburse the State Fund for its ex- 
penditures in such benefits, it was provided 
that disability benefits paid for periods of 
disability which start after termination of 
an individual’s employment should be pro- 
rated annually between all voluntary plans 
and the State Fund in proportion to taxa- 
ble wages, and that each voluntary plan 
must pay to the State Fund its [ 
such assessment. Such assessments are 
called “extended liability charges,” 
they offset the extended liability of volun- 
tary plans for payment of benefits to in- 
dividuals who have left their 
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coverage. 
The law was amended in 1947 to include 
a statutory provision for dealing with 
sation of coverage” as explained 
Later, the regulations were revised to add 
a new provision to assure more fully that 
voluntary plans would cover any disability 
commencing while a plan is in effect by 
defining “termination of employment.” 
The “extended liability” procedure was 
also written into the act at the same time. 
The liability imposed on all voluntary plans 
by it was considerably reduced by a funda- 
mental change in the procedure for charg- 
ing such liability to plans. Effective 
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January 1, 1948, an “extended liability ac- 
count” was established in the Disability 
Fund, to which would be charged all disa- 
bility benefits paid for disabilities com- 
mencing after termination of employment. 
Credited to the account annually will be 
a sum equal to the earnings of the 
$103,000,000 on deposit in the Federal Treas- 
ury, plus those of Fund revenues prior to 
December 1, 1946. Only if there is a deficit 
in the account at the end of any year will 
voluntary plans be required to pay ex- 
tended liability charges, and then the 
charges against all plans are limited to .03 
per cent of taxable wages under all plans 
during the year. The change was designed 
to give employees covered by voluntary 
plans some equitable treatment with respect 
to the reserves accumulated in part from 
taxes they paid prior to the start of disa- 
bility operations. 


Charges Against Voluntary Plans 


In addition to the charges which may be 
levied against voluntary plans for benefit 
made by the state in appeal 
cases or in other cases where the voluntary 
plans fail to pay, and extended liability 
charges, the law requires all plans to pay 
the Department for its added administra- 
tive work in operating the voluntary plans. 
Records are maintained as to the additional 
expenses arising from (1) review and_ap- 
proval of applications for voluntary plans, 


payments 


(2) investigation and inspection of volun- 
tary plans to establish compliance with 
law and regulations, (3) appeals from vol- 
untary plan benefit denials, and (4) other 
activity of the Department directly caused 
by voluntary plans. The these 
items, determined at the end of each fiscal 
year, is prorated among all voluntary plans 
in proportion to taxable wages under them, 
up to the maximum fixed in the law, which 
is .02 per cent of all voluntary plan wages. 


cost of 


As has already been indicated, voluntary 
plans may be either insured or self-insured. 
All that has been stated so far about 
voluntary plans applies to both insured 
and self-insured plans. The statutory pro- 
visions for self-insured plans require that 
the employer who applies for approval of 
such a plan file a bond of a surety insurer 
or deposit securities with the Department 
to assure performance under the plan. The 
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amount of the bond or securities may not 
be less than one-half the contributions 
which would have been paid during a speci- 
fied year by employees to be covered by 
the plan. Under regulations, the amount 
of the security is determined by considering 
the number of employees affected, the size 
of payroll, the class of risk, the financial 
standing of the employer, and any other 
relevant factors. Every self-insured plan 
must submit a monthly report of its fiscal 
and benefit payment operations to the De- 
partment, in addition to claims reports 
required of all voluntary plans. 


Success of Voluntary Plans 


Even the unadorned statistics of volun 
tary plan approvals during the fifteen 
months from December 1, 1946, through 
February, 1948, reveal the remarkable suc- 
cess of insurers entering in a field as new 
to them in many respects as it was to the 
Department of Employment. The fact that 
there were 9,609 plans operating on Feb- 
ruary 28, covering 716,000 employees, some 
thirty-one per cent of the total potential 
coverage, tells only part of the story. The 
first month of operation saw 1,642 plans 
approved, covering 375,000 workers; this 
is literally astounding when the inexperience 
of everyone is considered. Only 425 plans 
out of the 10,034 approved have been with- 
drawn, most of them for reasons like “going 
out of business.” 


Unfortunately, there is little data as yet 
available on voluntary plans so far as 
premium income and benefit payments are 
concerned. Total payments for 47,440 com- 
pleted periods of disability reported to the 
Department by all voluntary plans during 
the fifteen-month period were $5,152,000. 
No premium estimates are available. 

The State Disability Fund continues to 
grow, despite the inroads into its source 
of funds by newly approved voluntary 
plans. As of February 29, 1948, the total 
reserve stood at $67,720,000. Total benefit 
payments of $20,820,516 during the fifteen- 
month period have been far less than 
ever were anticipated, though it is too soon 
for benefit increases which went into effect 
January 1, 1948, to be felt. 

Thirty-two insurers, about half life and 
half casualty underwriters, are writing vol- 
untary plans—“U. C. D. plans,” to use 





DISABILITY INSURANCE 











AUUEETUUTUEADUUEDAAATOARTAET UATE 





WONTON TAL ET EATEN ESTATE AAT AAA NT NEATH N ANNAN NNN ANNA NNN eM na aeeN ONT eaveNTeNnT Te 





their own alphabetical shorthand for “un- 
employment compensation disability” plans. 
Some are mutual, some are stock companies. 
Many, but not the majority, are California 
companies. No insurer which ever had a 
voluntary plan approved has withdrawn 
from the field. 

Analysis of voluntary plans demonstrates 
that rights afforded covered employees are 
significantly greater than those of the state 
system. Under approximately 7,000 ap- 
proved plans surveyed last year, fifty-five 
per cent of the employees were entitled to 
a $25 weekly maximum, forty-two per cent 
to $30 or more, even before the state maxi- 
mum was increased to $25. Fifty-three per 
cent had a minimum of $20, which is twice 
the present state figure. Also, waiting 
periods were shorter; fifty-three per cent 
had no waiting period for disabilities caused 
by accident; fifty-six per cent had a waiting 
period shorter than seven days for any 
disability. All plans except a very few 
provided twenty-six weeks’ benefits for each 
period of disability, which still is greater 
than the state’s present twenty-six week 
maximum within a benefit year. 


California Policy 


From what has been said, it should be 
apparent that it is the policy of the Cali 
fornia Department of Employment to en- 
courage voluntary plans for disability 
insurance. This policy is based on belief 
in the principle “that to the extent private 
enterprise can do a better job of providing 
for people’s needs, government should retire 
from the field.” Certainly, the cordial and 
cooperative relationship which has devel- 
oped between the Department and insurers 
during the first period of operations has 
enabled the voluntary plans system to grow 
rapidly and, it is hoped, strongly. 

Admittedly, the system of both State 
Fund and voluntary plans is too new, for 
any predictions concerning the future to be 
made very confidently. Voluntary plans 
survived the shock of the first major im- 
provement in the benefit provisions of the 
state law, and their number continued to 
grow. Perhaps a cautious observation that 
the social security waters have not as yet 
appeared too chilly to the insurers testing 
them, and that others are interested, is as 
much as should be ventured now. 


[The End] 
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WAR CLAUSE of the NEXT WAR 


By WENDELL J. BROWN .. . 


THE AUTHOR, A MEMBER OF THE CHICAGO FIRM OF SCOTT, 


MACLEISH & FALK 


AND MAKES SOME INTERESTING SUGGESTIONS FOR THE FUTURE 


I ECENTLY the Council on National 

Emergency Service of the American 
Medical Association has given some thought 
and preparation to the manner in which their 
profession would deal with the warfare prob- 
lems which will be inevitable in the event of 
an atomic, biological and psychological war. 
It is not amiss, the writer believes, for life in- 
surers also to give some thought at this 
time to the same problem. 

Notwithstanding any statistics which may 
be available on the experieiice of various 
companies with the war risk in past wars, 
the writer believes that sound insurance 
practice will be deemed to require some 
type of war clause in the event of another 
major war. Actuarially, some few companies 
may feel that they can weather the storm 
of another war without any war clause. But 
life insurance companies do not get or keep 
business by virtue of their daring. All that 
a life insurance company has to sell is se- 
curity. Properly, a determination of what 
risks it will and will not take should be on 
the conservative side. When the time comes, 
and it may be soon, the writer suspects that 
all companies will adopt some form of war 
clause. 

What the war clause of the future will 
be, requires the answer to (1) what cover- 
age an insurer should exclude during a war 
period, and (2) what should be the manner 
and form of wording of that coverage. The 
first problem is for the actuary and the 
second for the attorney. 


It is not enough, however, for the at- 
torney to say that the first answer is purely 
for the actuary, and, on the other hand, the 
actuary should not say that the second an- 
swer is solely for the attorney who drafts 
the policy. The actuary with his precise 
knowledge can be of immeasurable help to 


the drafter, and the attorney with his per- 
spective can aid the actuary. 

What is the war hazard? Everyone knows 
what it is. Everyone knows until confronted 
with the specific facts of some borderline 
case and then it can become difficult to de- 
fine. It then becomes evident that the an- 
swer to that question should be met “head 
on” before the drafter starts to work. 

In one sense all deaths which occur dur- 
ing the period of a major war are at least 
remotely war-caused. A cause of death is 
that without which death would not have 
resulted. The disruption in the ordinary 
course of the lives of a people engaged in an 
all-out war is such that in at least a remote 
sense all deaths argumentatively are causally 
connected with a war. 

In another sense no deaths which occw#: 
during the period of a major war are caused 
by war. Even the most extreme case of a 
death in actual combat, argumentatively could 
be said to have resulted from some cause 
other than war. On the facts of a specific 
case it could be claimed to have resulted 
from the fortuitous circumstance that the 
enemy who pulled the trigger stumbled and 
fell, thus causing a slip or mishap which 
resulted in an accidental discharge of the 
gun, etc. 


Basic Rule of Construction 


The point is that the courts, the insurers, 
the beneficiaries, the insureds, all parties 
concerned, must recognize a basic rule of 
construction of contracts, or we end in a 
Serbonian Bog. We are dealing with the 
English language which is not a perfect vehicle 
for the transference of thought. However, we 
have found over a period of years that in com- 
mon speech it does very well. Out of that 
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knowledge has evolved the basic rule of con- 
struction of the terms of a policy or contract, 
namely: that the court will construe the terms 
of a policy in their plain, ordinary and popu- 
lar sense. In that way what works in practical 
common speech is made to work in contract 
law. It is a common sense rule. 


What the War Risk Is 


Essentially, the war risk in the plain, or- 
dinary and popular sense is the increased 
risk of death due to the additional hazard to 
the people of a nation of death arising out 
of war. Insurance does not deal primarily 
with the life expectancy of one individual. 
It is concerned with the life expectancy of 
a group or class of insureds. Premium rates 
and problems of coverage are decided on the 
basis of the mortality expectancy of groups 
or classes of insureds with investment earn- 
ings projected and operating expenses de- 
ducted. 

The war risk with which we are con- 
cerned is not the war risk to which a specific 
individual may be subjected, but the poten- 
tial increase in death rate of the people of an 
entire nation or, in insurance terminology, 
the increase in death rate of the age group 
or class of insureds, 


The additional hazard of death to a group 
of insureds due to war is (1) deaths caused 
by enemy action or incident thereto in a 
causal sense, and (2) deaths which result 
from our prosecution of the war or which 
are incident thereto in a causal sense. 


Tested by the basic rule of common speech 
and common parlance a death results from 
war which fairly can be said to have resulted 
from enemy action or from our own prose- 
cution of war. 


“Causation”’ Policies 


Yet the courts have had some difficulty 
with the determination of what the war risk 
is. Their difficulty has been due to the 
natural tendency to depart from the basic 
test of plain, ordinary and popular sense 
of words when such test would defeat cov- 
erage. This tendency is more discernible 
in “status” forms of war clauses than under 


1 Footnotes appear on pages 392-394. 


a “causation” form of war clause. The de- 
cisions under clean-cut “causation” war 
clauses have almost uniformly refused to 
depart from the rule and to allow coverage 
where none was intended. In the recent 
case of (1947) Hooker v. New York Life 
Insurance Company,’ a “causation” case, the 
plaintiff's petition for certiorari to the Su- 
preme Court was denied. Also the Supreme 
Court denied a petition for rehearing of the 
petition for certiorari in that case. 

In the Hooker case the insured, a college 
student at the time of the issuance of the 
policy in 1938, procured an ordinary life 
policy, with double indemnity benefits which 
provided that the company would not be 
liable for the double indemnity if the death 
resulted “directly or indirectly, from war or 
any act incident thereto.” With the out- 
break of the war the insured became a cap- 
tain in the United States Marines and in 
May of 1943 was killed in training maneuvers 
in New Zealand. He was playing the part 
of an enemy scout and, escaping from a 
patrol which had captured him, he acciden- 
tally fell off a 65 foot cliff while being 
chased by his captors. He died from his in- 
juries. The single indemnity, without a war 
clause, was paid and suit was instituted for 
the double indemnity on the theory that 
the death did not result from a cause which 
was peculiar to war but that anyone might 
accidentally fall off a cliff and hence the 
death did not result from war or any act 
incident thereto. The case was litigated in 
Illinois before the District Court for the 
Northern District of Illinois and a judge of 
that district granted a summary judgment 
for the plaintiff. On appeal to the Seventh 
Circuit Court of Appeals the decision was in 
favor of the insurer with one dissenting 
opinion. In the opinion of the majority of 
the court the correct test of common speech 
and common parlance was expressly recog- 
nized as follows: 


“The provisions of an insurance contract 
must be understood and accepted in their 
plain, ordinary and popular sense.” 


Once on that solid ground the court had 
no difficulty in reaching the conclusion that 
the war risk excluded was not limited to 
“actual combat” deaths but also included 
deaths which resulted from an activity such 
as war training maneuvers which were a 
part of the prosecution of the war. 
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There have been no decisions which have 
held under a “causation” form of war clause 
that the only risk excluded was a death 
from actual combat with the enemy or from 
enemy action. 


In (1946) Selenack, Adm. v. The Prudential 
Insurance Company® the insured, a tank corps 
corporal, was in command of an armored 
M-4 tank stationed at Fort Knox, Kentucky. 
On May 31, 1943 his tank was engaged in 
a demonstration, 35 miles from the post. 
On their return they were travelling on a 
public highway; insured was in the turret. 
To avoid an approaching school bus the tank 
was driven off the highway. The berm was 
soft and gave way under the tank. Insured 
was killed instantly when the tank over- 
turned and slid down the embankment. The 
policy provided that no “accidental death 
benefit will be paid if the death of the insured 
resulted from having been engaged 
in military or naval service in time of war.” 
Affirming a directed verdict for the insurer 
the court criticised the opinion of the Dis- 
trict Court in the Hooker case which was 
subsequently reversed by the Seventh Cir- 
cuit Court of Appeals. The court said: 


“Certainly if a doubt exists as to the 
meaning of language in an insurance policy, 
the doubt should be resolved in favor of the 
insured. .. . But the result in the Hooker 
case (66 Fed. Supp. 313) suggests 
that the court created the ‘doubt’ by a 
species of argument and then, hav- 
ing found the ‘doubt’, resolved it ‘in favor 
of the insured’.” 

In (1945) Eggena v. New York Life In- 
surance Company, decided by the Iowa Su- 
preme Court,’ the insured’s death resulted from 
injuries sustained while engaged in activities 
of training for active combat. The accident 
occurred at an army camp in Arkansas. In- 
sured was on an army ,jtank which was not 
on maneuvers, but was on its return to its 
base camp from a daily movement. The 
accident occurred when the tank struck the 
guard rail of a bridge over a creek. It 
turned over and plunged approximately 
fourteen feet to the creek below. The in- 
sured was crushed and killed. In that case, 
the court’ said: 


“TInsured’s death resulted directly 
from the carrying on of an act which was an 
essential part of the prosecution of war.” 


Equally persuasive is the reasoning of the 
court in the case of Clarke v. New York Life 
Insurance Company* in which the court of 
common pleas in and for the county of 
Sumter, South Carolina, decided that the 
death of an insured which occurred on Feb- 
ruary 15, 1944, from injuries sustained in 
an army aircraft accident while serving with 
the air corps in Florida resulted from war 
or an act incident thereto. 

In an early New York case, (1871) Welts 
v. Connecticut Mutual Life Insurance Com- 
pany,’ the policy, issued during the Civil War, 
excluded liability for a death from “casualties 
or consequences of war or rebellion, or from 
belligerent forces in any place where he 
may be.” While the insured worked with 
military authorities on bridge construction, 
he was killed by marauding robbers. The 
robbers were not connected with either bel- 
ligerent and insured was not in the military 
forces. The court held that the cause of 
death was murder or highway robbery and 
not war. 


‘Directly or Indirectly” 


‘ 


In the formation of a “causation” form of 
war clause there is some basis for the view 
that the words “directly or indirectly” are 
superfluous. But the objection to not using 
the phrase is that without the phrase the 
court is apt to apply the tort rule of proxi- 
mate cause. The problem of causation is dif- 
ficult enough without inviting the court 
to set up the tort test of proximate cause 
instead of the terms of the policy tested 
by their ordinary, plain and popular sense. 
A cause of death may be only remotely con- 
nected with the war, and, therefore, the 
company liable. However, the company in 
such case is liable, not because the war was 
not a proximate cause of death within the 
tort definition of proximate cause, but because 
the contract terms, in their ordinary, plain 
and popular sense, did not exclude liability. 


In trust law there is a rule recognized by 
the courts that a trustee not only must be 
honest but he is not even “allowed to put 
himself in a position in which to be honest 
must be a strain on him.”* The search 
for an ambiguity in insurance contracts is 
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so thorough that the insurer not only is not 
allowed an ambiguity but it is hardly al- 
lowed to put itself in a position where an 
ingenious attorney, faced with the exigen- 
cies of a hard case for the plaintiff, can strain 
an ambiguity from the terms used. The 
judge who wrote the dissenting opinion in 
the Hooker case’ said: “I would give the 
defendant nothing by construction that the 
plain words of the policy did not spell out.” 
No insurer wants or expects more than that. 
Hence there is good reason for such phrases 
as “directly or indirectly,” even though they 
may seem declamatory. 

The early English case of (1916) Coxe 
v. Employer's Liability Corporation Ltd., 
might not have been decided in favor of 
the insurer if it had not been for the phrase 
“directly or indirectly.” In that case, a 
Captain Ewing had an accident policy 
which provided that the policy did not in- 
sure against an accidental death, “directly 
or indirectly caused by, arising 
traceable to war.” The 
while engaged in guarding a railroad sta- 
tion in England,’ in a partially blacked-out 
area of the tracks, was accidently struck 
by an engine and killed. The court held 
there was no liability on the ground that 
the accidental death did result directly or 
indirectly from war and placed much reli- 
ance in its opinion upon the terminology of 
the clause which expressly excluded lia- 
bility for a death “directly ‘or indirectly” 
due to war. 


from or 
insured, 


Pearl Harbor Cases 


Under the “causation” form of war 
clause the court has taken a realistic view 
of what war is. Here again its views are 
entirely consistent with the common speech 
test of what is a war risk, namely the risk 
of death from enemy action or from activi- 
ties incident to or a part of our own prose- 
cution of the war. Several cases resulted 
from the fact that a number of insureds 
were killed in the Pearl Harbor attack on 
Sunday, December 7, 1941. War was not 
formally declared by Congress until the 
next day. Accordingly some beneficiaries 
claimed that the term “war” as used in the 
war clauses did not cover undeclared wars 
and that a death directly resulting from the 
Japanese attack on December 7 was not 
a death which resulted “directly or indi- 
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rectly from war or any act incident thereto.” 
The leading “causation” case on what was 
intended by the use of the word “war” un- 
der such circumstances is the case of (1946) 
Bennion v. New York Life Insurance Com- 
pany, decided by the 10th Circuit Court of 
Appeals. The insured, a naval officer, was 
killed on December 7 in Pearl Harbor while 
at his post in command of a battleship. Dou- 
ble indemnity excluded liability for a death 
resulting “directly or indirectly from war 
or any act incident thereto.” The court 
sustained the insurer’s view and cut through 
the niceties of legal argument. 


The judge who heard the case of (1944) 
Pang v. Sun Life Assurance Company,’ sat in 
Hawaii and, the writer understands, was in 
close proximity to the place where the 
bombs fell in the sneak attack on December 
7. In that case the insured, an employee 
of the Honolulu fire department at Hickam 
Field was killed during the attack of the 
Japanese the day before the formal declara- 
tion of war. Single indemnity was paid as 
the double indemnity provided that it did 
not include “death resulting 
from riot, insurrection or war, or any act 
incident thereto.” 


coverage for 


In ruling against the claim that an un- 
declared war was not war, the court said 
that such a claim was a very “unrealistic 
view” to which the court found it “utterly 
impossible to subscribe.” In reference to 
the usual claim of ambiguity, the court said: 


“However, this rule serves the purpose 
of reconciling ambiguities and not of creat- 
ing them and should not be applied to the 
exclusion of the other established rules of 
construction usually resorted to in the pri- 
mary pursuit of endeavoring to ascertain 
the intent of the parties to a contract, * * * 
One of these is that words in any contract 
must, in the absence of ambiguity, be given 
their*usual and ordinary meaning.” 


A different result was reached by the 
federal District Court of Louisiana in Sav- 
age v. Sun Life Assurance Company of Can- 
ada” where the facts and “causation” 
coverage were essentially the same. The 
court held that a state of war did not exist. 
Basically the decision in the Savage case 
is wrong for it fails to take the com- 
mon speech or “realistic” view of what is 
war. The trial judge in the Savage case 
relied upon the “status” cases of Rosenau 
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v. Idaho Mutual etc.” an Idaho Supreme 
Court case, and West v. Palmetto State Life 
Insurance Company,” a decision of the South 
Carolina Supreme Court. 

The fact is that the “causation” form of 
war clause has resulted in less litigation 
than the “status” form of clause, and in the 
majority of them the insurer’s views were 
sustained. The World War I case of Van- 
derbilt et al. v. Travelers’ Insurance Com- 
pany” is in point. Unsuccessfully the 
plaintiff claimed that “war” as used in a 
“causation” form meant a humane war and the 
sinking of the unarmed Lusitania by tor- 
pedo fire was not humane. In World War 
II the Stankus case“ was similarly decided 
in favor of the insurer. Under a “causation” 
form of war clause which excluded liability 
for a death which resulted “directly or in- 
directly from war or any act incident there- 
to,” the court decided that the insurer was 
not liable for the death of a member of the 
crew of the U. S. Navy boat Reuben James 
which was sunk by enemy action on Octo- 
ber 30, 1941, while on convoy duty in the 
Atlantic. The court held that the term war 
as used in the policy could “not be restricted 
to one that was being waged by the United 
States and in which the insured was ac- 
tively engaged.” 


Under this basic common speech test no 
one can quarrel very much with the close 
decision on the facts of Johnson v. Mutual 
Life Insurance Company,” which held in fa- 
vor of the insurer in the Georgia Appeals 
court and then was reversed with a dis- 
senting opinion by the Georgia Supreme 
Court. Under a causation form of policy 
the insured was being transported by train 
with other troops from one part of the 
country to another. While standing on the 
steps or looking out of a window of the 
train near Granger, Wyoming, he was killed. 
It is difficult to see any real causal connec- 
tion between the insured’s getting his head 
outside the clearance line of a train and the 
war. 


‘“Peculiarity’’ Test Is Not Infallible 


The test suggested in the Kelly case” 
is that the death to result from the war or 
service must result from a cause peculiar to 
the war or service. The objection to this 
test is that on the facts of a particular case 
it may result in a complete departure from 
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the test of common speech and common 
parlance. If the war risk excluded is death 
from the service and in common speech 
death did result from the service then there 
is no need to determine if the cause of death 
was “peculiar” to the service. The cause of 
death may be common to both war and 
peace or to both service and civilian life 
and yet in common speech and common par- 
lance have resulted from war or from serv- 
ice. In the Hooker case, supra, the insured’s 
death arose out of and in the course of 
necessary military training in time of war 
in New Zealand. Accordingly, in common 
speech and common parlance it did result 
“directly or indirectly from war or acts inci- 
dent thereto.” Any different test than that 
of common speech is apt to be misleading. 
By writing into the policy the requirement 
that the death must be “peculiar” to the 
service or war, the court is very apt to de- 
part from the fundamental test of common 
speech and common parlance, 


The ‘‘Status’’ Form of Policy 


The litigated cases show three forms of 
‘status” war clauses: (1) those providing 
for the payment of an increase in premium 
if the insured goes into military or naval 
service which has for its basis the increased 
hazard thereby created, and (2) those which 
suspend or reduce liability to a restricted 
amount during the period an insured is in 
the military or naval forces without regard 
to whether death be caused by service or 
war, and (3) automatic termination of cov- 
erage upon entry into service with refund 
of any excess premiums paid. These three 
ideas may be used together in one policy 
which contains straight life and double in- 
demnity or disability coverage. 


The third type of clause holds little or no 
attraction to either the insured or the in- 
surer with respect to the straight life cover- 
age. Neither party wants the business 
relationship to end upon the insured’s entry 
into the service or upon his going outside 
the continental limits in time of war. The 
war risk is temporary and the parties would 
like a war clause which would allow them 
to resume the original coverage when the 
war is ended or the insured’s military serv- 
ice terminates. Such clauses may be popu- 
lar for disability or double, indemnity 
supplementary contracts, but they should 
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have no great popularity with respect to 
the straight life contract. From the insur- 
ed’s viewpoint he would like to have a war 
clause which would permit him to continue 
to build up his cash reserve, and have the 
same coverage at the earlier age rates with- 
out the necessity of passing reinstatement 
insurability tests upon his return to civilian 
life or upon the termination of his war ac- 
tivities. From the insurer’s viewpoint it 
does not want to make a contract which 
will terminate the relationship between the 
parties abortively. 


Disability and Double Indemnity 


There is a very material difference be- 
tween the exclusion of liability under a con- 
tinuing disability or double indemnity 
coverage and the suspension of the coverage. 
The mistake should not be made of keeping 
the same old form of disability or double 
indemnity exclusion clause and at the same 
time adding a war clause which provides for 
the suspension of the disability and double 
indemnity coverage while the insured is 
under the same service or war conditions. 
An ambiguity results which will be resolved 
by the court whichever way may favor cov- 
erage on the facts of a specific case. Such 
was the result in a recent decision of the 
Fourth District Illinois Appellate Court.” 


Waiver or Estoppel 


A common provision for the termination 
or suspension of supplementary contracts 
while the insured is in the service is to pro- 
vide that the unearned premium shall be re- 
funded during that period. The language 
used should make it clear that if for any 
reason the reduction in premium shall not 
be made at the time of entry into the 
service all overpaid premiums from the date 
of the automatic termination will be re- 
funded, and that the insurer shall not incur 
any other or further obligation or liability 
under such terminated provisions. Other- 
wise the insurer may find that it has legally 
waived its war clause termination of the 
disability and double indemnity benefits by 
continued collection of premiums after its 
soliciting agent had knowledge of the fact 
that the insured had entered the service. 
Not much is required by the court to create 
an ambiguity with the resultant waiver or 
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estoppel. In the James case, supra, the fact 
that the provision for refund of the excess 
premium paid after entry into the service 
was in the singular rather than in the plural 
was sufficient to create an ambiguity. The 
court held that inasmuch as the word “pre- 
mium” was in the singular the first premium 
was to be refunded and that acceptance of 
premiums thereafter with knowledge of its 
soliciting agent of the fact that the insured 
was in the service constituted a waiver. In 
another case“ the insurer was held to have 
waived the provision for automatic termina- 
tion of the double indemnity clause by 
knowledge of the officers of the company 
that insured was in the service and the con- 
tinued collection of premiums 


In addition to the James case, supra, there 
are a few other cases in which this point 
of waiver or estoppel was involved. In 
Newcomb v. Victory Life Insurance Com- 
pany” provision was made for the payment 
of the reserve only if the insured entered 
the service in time of war unless he paid an 
extra premium, Insured died in the serv- 
ice. The company was notified of the en- 
try into service and yet did not “demand” 
the extra premium. The usual notice of 
premium was sent notwithstanding a reso- 
lution for a higher rate for insureds in the 
service. By construing the term “required” 
to mean “demand” the court held that the 
requirement of extra premium had been 
waived. 

In Quinones v. Life & Casualty Insurance 
Company, etc.,° the insured, a lieutenant in 
the medical corps, was killed in a plane 
crash while en route for serum. No permit 
or extra premium had been paid, but the 
court held that the provision of the war 
clause for permit and extra premium had 
been waived by acceptance of the premium 
with full knowledge of the fact that he was 
in the service. 

Also, in the unreported case of (1919) 
Mattes v. Merchants Reserve Life Insurance 
Company™ under an unusual form of war 
clause the court decided that there had been 
a waiver. Instead of providing for the pay- 
ment of a restricted amount for death after 
entry into the service in time of war or for 
permit or extra premium, the policy pro- 
vided that it would thereupon “become null 
and void.” The insured had been an officer 
of the insurer and the proof of the plaintiff 
conclusively established that its officers had 
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knowledge of the fact that insured was in 
the service and yet continued to collect the 
premiums, 

The better practice is to put the war 
clause proposal in the application itself. In 
that way the insured knows that his policy 
will have a war clause. Also claims of 
waiver on the ground of failure to get his 
written consent are avoided. In Ellis et al. 
v. The Columbian National Life Insurance 
Company,” the insured was killed in France 
during actual combat. Nevertheless the 
court held that the war clause had been 
waived by failure to get the insured’s con- 
sent thereto in writing. The application 
provided that no change of the plan of in- 
surance should be effective unless agreed 
to in writing by the applicant. Clearly the 
death was from a risk which the insurer did 
not intend to cover. The waiver could 
have been avoided by a statement in the 
application that the plan of insurance would 
include a war clause. In such case the ac- 
ceptance of the policy would be sufficient 
and no written consent would have to be 
obtained from the insured. } 


Where an ambiguity is established the 
beneficiary may rely upon the statement of 
an officer of an insurer to show an interpre- 
tation in favor of coverage or to establish 
a waiver or estoppel. In Gipson v. First 
National Life Insurance Company™ such was 
the result. . 

This matter of waiver or estoppel may 
prevent an insurer from recovering the face 
amount of the policy once it has paid. In 
Western & Southern, etc. v. Brueggemann,” 
a clerk who handled the death claim may 
have overlooked the fact that the policy 
provided for payment of the reserve only 
if insured died while in the military service. 
Insured died from suicide and the company 
paid the full benefits and then sued for re- 
fund on the theory of mistake of fact. The 
court refused to allow judgment for the re- 
fund on the ground of waiver. Inasmuch 
as the proof of the mistake was clear and 
convincing, this decision was erroneous 
when compared with other Illinois cases on 
recovery of money paid by fraud or under 
a mutual mistake of fact. Also erroneous, 
the writer believes, is the decision in the 
Hayes case, 12 CCH Lire Cases 1151, which 
holds that there was a real ambiguity be- 
tween two war exclusion clauses, one of 


which was a status form and the other a 
causation form. The case is contrary to 
the Caruso case™ which correctly decided 
that there was no real ambiguity when the 
basic test of common speech and common 
parlance was applied. 


Increased Premium Clause 


The extra premium type of clause may 
also be unattractive to either the insured or 
the insurer. The insured may not like it 
because the cost is prohibitive and the in- 
surer will appreciate that a coverage offered 
at a prohibitive cost does not get business. 
It may find itself in the dilemma of having 
to charge an unpopular rate or of taking 
too much of a chance by offering the risk 
at a cheaper rate than sound actuary prac- 
tice would permit. In such a case it is nat- 
ural to turn to a form of policy which will 
not promise to cover at any extra premium 
rate, but which will promise the payment 
of a restricted amount which approximates 
the premiums paid and the accumulations 
thereon. An examination of the policies in- 
volved in World War I and II show that 
twenty of the cases involved “status”  poli- 
cies which merely reduced the amount of 
the coverage upon the entry of the insured 
into the service to an amount variously 
stated as (a) return of premiums, (b) re- 
serve value, (c) one-tenth to (d) forty per 
cent and (e) return of premiums with inter- 
est and dividends; twenty-seven of the cases 
involved “status” forms which provided for 
reduced amounts unless permits were ob- 
tained or extra premiums paid; only five 
cases involved clauses which provided that 
the policies would be completely void un- 
less permits or extra premiums were paid, 
and only two straight life coverages involved 
policies which provided for complete for- 
feiture without any provision for payment 
of a reduced amount or continuance by 
payment of additional premiums or permit. 
The policies with the permit feature may 
result in complete forfeiture. 


Reduced or Restricted 
Amount Clauses 


By far the most common form of war 
clause limits liability to a restricted amount, 
usually an amount which approximates the 
return of premium if death occurs under 
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certain war situations which the insurer does 
not believe it should cover. There are va- 
rious limitations under which such a “status” 
clause may become applicable and problems 
have arisen in the legal determination of 
each of them. These limitations are that 
the death occur: (1) in “time of War” or at 
a time that insured’s country is “engaged 
in war,” (2) that the insured be in the mili- 
tary or naval forces, (3) that the insured be 
“outside the home areas” or “outside the 
continental limits,” etc. There may be a 
combination of these conditions in a strictly 
“status” form of policy or all of these condi- 
tions may be combined with a “causation” 
form of policy. For example, an insurer 
may promise only to return the premiums 
if an insured dies in the service outside the 
“home areas” and yet agree to cover for the 
face amount the death of a soldier who dies 
from a war cause within the home areas. 
All civilians may be covered for the face 
amounts of these policies unless they go 
outside the continental limits and die from 
a cause connected with the war. There can 
be material variation in such combination 
of status forms and causation forms. 


A Fundamental Error 


The writer believes that the difficulty ex- 
perienced by the insurers in these “status” 
cases, a great number of which, resulted from 
World War I and World War II, has been 
a failure to understand the war risk. A 
great number of these cases take “status” 
terminology and turn it into “causation” 
terminology. The idea behind this tendency 
on the part of the courts, evidenced by 
these litigated cases, is that the war risk 
to the individual insured is whether his 
death will result from war or from service. 
If it does not, the court is apt to search a 
little harder for an ambiguity to turn an 
otherwise “status” form of policy into a 
“causation” form and then rule that since 
the insured’s death did not result from war 
or service that the company is liable. 


The objection to this reasoning is that in- 
surance is not written on the basis of the 
cause of death of the individual insured 
whose specific case is before the court. 
When the insurer decides that it cannot 
cover insureds in a particular age group 
who die outside the home areas of this 
country while in the service in time of war, 


it is not deciding that it could not cover one 
or two of such insureds, but it is thinking 
in terms of the mortality expectancy of the 
large number of insured of a particular age 
group which will be called upon to serve 
their country in remote areas in time of war. 
It has a salutary actuarial fear that a great 
number of that age group may die from a 
cause which is war-connected or service- 
connected. Hence it decides that it cannot 
jeopardize the insurance of that group by 
promising any death benefits to its members 
for such deaths except the limited amounts. 
The war hazard in such case is the group 
war hazard and not the individual war 
hazard. 


Fundamentally there is just as much jus- 
tification for a “status” form of policy as 
there is for a “causation” form of coverage. 
In either case it is the war risk to the age 
group of insureds and not the war risk to a 
particular individual in that group which the 
insurer must consider. It does at first blush 
seem wrong to charge the same premium 
to a person in the states that is charged to 
a person outside the continental limits and 
yet pay a beneficiary of a natural death in 
the states the face amount of the policy 
and another beneficiary of a natural death 
outside the states only a restricted amount 
equal to refund of premium. Actually there 
is nothing unfair about it if it is understood 
that life insurance has to be written on the 
basis of the mortality expectancy of large 
groups of insureds rather than upon the 
mortality expectancy of a single individual. 

This fundamental error underlies a great 
number of “status” decisions and occasion- 
ally the error is put in threatening dicta by 
the court. (See the Edwards case, infra.) 


Clearly there is no discrimination involved. 
Insurance can be written only on the basis 
of hazards to large groups. A particular 
insured may happen to be a part of a large 
class of insureds whose group mortality ex- 
pectancy is such that the insurer may not 
on the basis of a sound discretion be able 
to cover. In such case all parties in the 
same classification are treated alike. 


No Public Policy Versus War Clause 


The error is an insidious one. Cases 
which have squarely passed on the public 
policy of a status form of war clause do not 
make the error. They hold that such provi- 
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sions are valid. All of the cases in World 
War I which were squarely in point held 
that such clauses were valid and enforce- 
able.” Also the cases in World War II 
have sustained the validity of “status” war 
clauses.” 

Nevertheless the prejudice against the 
“status” clause on account of this error is 
such that it should be directly laid to rest. 
It can be. 


Suppose there are 8,000 insureds in a class 
or group of 10,000 insureds who are in the 
service outside the home areas and who die 
from the increased risk of death due to 
military service or war. Suppose that two 
hundred of the balance of the 10,000 die 
from natural causes. For standard premi- 
ums an insurer simply could not pay the 
beneficiaries of that insurance group the 
death benefits provided by their policies. 
Hence there is nothing unfair or discrimina- 
tory about a war clause, applicable to all 
within the group alike, under such circum- 
stances. The beneficiary whose insured dies 
from natural causes abroad is not giscrimi- 
nated against. 


Limited to the War Period 


Typically the war clause becomes appli- 
cable during the period that our country is 
“engaged in war” or in “time of war.” 
There have been several cases which have 
litigated the issue of when the war began.” 
Also there are three cases in which the is- 
sue was whether the United States was a 
country “engaged in war” after September 
2, 1945, the date of the unconditional sur- 
render of Japan. Inasmuch as the only 
manner in which a country can be a country 
engaged in war is politically, the insurer 
took the stand in those cases that there had 
to be some action by the executive or legis- 
lative departments of the government before 
this country would cease to be a “country 
engaged in war.’™” In one of these cases, 
Stinson v. New York Life Insurance Com- 
pany, the insured, a major in the United 
States army, died on October 2, 1945, from 
an accidental fall from a window of a hotel 
in Reims, France. The policy provided for 
the payment of a restricted amount only if 
the death occurred while the insured was 
in the military or naval forces of “any coun- 
try engaged in war.” The District Judge 





HU ‘Mt 


decided that the United States became en- 
gaged in war whenever the Congress made 
a declaration of war, or the Congressional 
or executive authority of the Government 
recognized that a state of war exists. The 
United States, the District Court said, 
continues to be engaged in war until the legis- 
lative or executive authority, or both, recog- 
nize and declare that the United States is 
no longer so engaged. On appeal the Dis- 
trict of Columbia Court of Appeals reversed 
the District Court and held in favor of the 
plaintiff. The three cases in which this issue 
was before the court were decided against 
the insurer. The appeal was dismissed 
without decision in the Zeigler case.” For- 
tunately the reasons assigned for the opin- 
ions recognize the basic test of common 
speech and common parlance. These three 
cases establish the law applicable to the 
terminology used. Accordingly if an insurer 
decides that it is not able actuarially to cover 
a potential risk of deaths outside the home 
areas after an unconditional surrender and 
before the formal declaration of the termi- 
nation of war, it will have to do so in spe- 
cific terminology which cannot be interpreted 
to apply to merely the cessation of the or- 
ganized shooting. This could be done in 
the manner of much of the enabling war 
legislation. The war clause could provide 
that such a clause would be operative “dur- 
ing the period of any war, declared 9: 
undeclared, and until terminated by Presiden- 
tial Proclamation or joint resolution of the 
Congress or by treaty of peace, whichever 
shall first occur, and not otherwise.” 


Limited Geographically 


Unusual problems may arise in connection 
with geographical limitations. During the 
last war a great number of insureds under 
Canadian life policies lost their lives when 
a boat was torpedoed and sunk at the mouth 
of the St. Lawrence River. The policies ex- 
cluded liability for deaths in time of war 
outside the continental limits. Authentic 
testimony of the German captain in charge 
of the submarine which sank the boat was 
to the effect that he had shot the torpedo 
well within the three mile limit. At that 
point the river was seventeen miles in width 
and his story could have been true, Never- 
theless the doubt was resolved in favor of 
the beneficiaries and no litigation resulted. 


TM 


PAGE 390 








ILJ—MAY, 1948 


i 


or ¢ 
clat 
oth 
trac 
on 

ord 
grat 
clav 
iney 
the 
of s 
“cat 
“sta 
refi 
a d 


Ww. 


WintitNn 


‘inst 
ssed 
For- 
pin- 
mon 
hree 
the 
urer 
over 
ome 
and 
rmi- 
spe- 
reted 
> or- 
e in 
war 
vide 
‘dur- 
1 or 
iden- 
f the 
lever 


ction 
x the 
inder 
when 
10uth 
“S @X- 
' war 
ientic 
harge 
t was 
rpedo 
- that 
width 
lever- 
ror of 
ulted. 


ANNA 


1948 


C000 eee eee eee eee eee 


There is no objection to a geographical 
limitation of coverage in time of war. There 
are a number of cases which have held that 
there is no public policy against clauses 
which provide a geographical limitation on 
coverage.” 

The great bulk of the litigated “war 
clause” cases are concerned with a situa- 
tion wherein the insured has not died from 
a cause connected with war or service and 
the beneficiary has claimed that the policy 
was a “causation” form rather than a “sta- 
tus” form or at least that the particular 
language was such that the terms were am- 
biguous and, being ambiguous, had to be 
resolved in favor of coverage. The litiga- 
tion represented in these cases turns on the 
construction of such terms as “engaged,” 
“enrolled,” “service” or “enlisted.” (The 
beneficiary in each case argues that by such 
terms the insurer must have meant that the 
insured had to die from a cause connected 
with the service or war. Altogether there 
are, resultant from the Civil War, Spanish- 
American War, Philippine Insurrection, 
World War I and World War II, sixty-one 
such cases of which twenty-nine have been 
decided for the plaintiffs and thirty-two for 
the insurer. ‘These pro and con cases are 
listed in a footnote with reference to the 
controverted language used.™ 


Significantly the cases in which the insurer 
stated that it would not be liable for the 
death of the insured while in the military or 
naval forces in time of war “from any cause” 
were held unambiguous.” Such reiteration 
in a contract should not be necessary. 


Conclusion 


Making reference solely to level premium 
or ordinary life insurance, some form of war 
clause is advisable in the event there is an- 
other major war, particularly as it is an ex- 
traordinary hazard and should be handled 
on that basis, rather than as a part of an 
ordinary life insurance and investment pro- 
gram. Furthermore, some form of war 
clause, for an ordinary life insurer, is almost 
inevitable. If this premise is correct, then 
the problem is reduced to whether the form 
of such a clause should be a “status” or a 
“causation” form. It is suggested that the 
“status” form, notwithstanding all of the 
refinements in use in World War II, may be 
a dangerous “survival of culture.” This 
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danger lies in the fact that inherently a 
“status” form of contract is based on the 
premise that in time of war one place or one 
status is safer than another. With the atomic 
bomb this premise upon which the “status” 
clause is predicated may not be sufficiently 
true to make it a sound actuarial guess. 

One can hardly read the adjudicated cases 
which have had to deal with particular war 
clauses under specific facts*of death without 
reaching the conclusion that the “causation” 
form of war clause is the only one which 
has received a fair and reasonable interpreta- 
tion by the courts. Notwithstanding the in- 
herent difficulty which will confront each 
insurer on the facts of border line cases, 
such a form of war clause appears preferable 
both from the viewpoint of coverage and of 
interpretation by the courts. 

The question then arises, “Who will cover 
the war risk which has thus been deleted 
from the straight life insurance coverage?” 
There are they who believe that this is a 
proper function for the government. The 
increased risk of mortality due to the war 
hazard, they say, is a matter for government 
coverage in the same manner that property 
damage from bombs is for the government 
to protect its citizens. It does not seem de- 
sirable for the government to go into the 
insurance business when private enterprise 
other than the straight life insurer can cover 
that risk on some fair assessment cost basis 
which will spread the risk and protect indi- 
vidual insureds against such hazard. 

The causation form of contract would pre- 
serve the life insurance coverage for the in- 
sured and at the same time preserve its 
investment feature. If the insured survives 
he would have that insurance intact. If he 
died from some cause other than war, his 
beneficiary would have the face amount. 

Inasmuch as the double indemnity and 
the disability features are also written on a 
premium plan which does not contemplate 
any additional assessment in the event of 
war, it is doubtful whether policies should 
provide any such coverage during a period 
of war. After all the straight life insurer 
is not in the war risk insurance business. 
However, and consistent with that state- 
ment, if disability or double indemnity 
features are to be offered during a period 
of war, the “causation” form would seem to 
be more preferable. Almost universally, its 
treatment by the courts has been fair and 
reasonable. 
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From a study of the problem and an 
examination of the overwhelming number 
of war clause cases which have stemmed 
from the Civil War, the Spanish American 
War, the Philippine Insurrection, World 
War I and World War II, there are two 
other inevitable and deep-seated conclu- 
sions: (1) the war risk must be understood 
to include not only the (a) actual combat 
risk and deaths due to action of the enemy, 
but also (b) deaths resulting from activities 
incident to our own prosecution of a war 
and which are a part and parcel of it; (2) the 
war risk from the insurance angle must be 
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risk to 
group of insureds rather than the. particular 
cause of death of one individual in that class 
or group. If the actuary and the drafter of 
a war clause will keep these two points 
uppermost in thought, a war clause will re- 
sult which will be correctly and fairly ap- 
plied by the courts. In addition the actuary 
and drafter of any war clause should test its 
sufficiency by the test of common speech and 
common parlance, for such is the test which 
runs through most of the litigated cases. 


[The End] 


conceived in terms of a class or 


FOOTNOTES 


” Newcomb v. Victory Life Insurance Com- 
pany, 157 Kan. 403, [10 CCH Life Cases 584] 
155 P. (2d) 456, rehearing denied 159 Kan. 613, 
[10 CCH Life Cases 833] 157 P. (2d) 527 (1945). 

»® Quinones v. Life & Casualty Insurance Com- 
pany, {11 CCH Life Cases 169] 24 So. (2d) 270 
(La., 1945). 

21 Mattes v. Merchants Reserve Life Insurance 
Company, 221 Ill. App. 648 (1919). 

2 Allis v. The Columbian National Life In- 
surance Company, (N. Y. Supreme Court, Ap- 
pellate Division—1945) 11 CCH Life Cases 273. 

% Gipson v. First National Life Insurance 
Company, (La. Court of Appeals—1946) 11 CCH 
Life Cases 722. 

*% Western & Southern Life Insurance Com- 
pany v. Brueggeman, (Ill. App.—1944) 9 CCH 
Life Cases 1067. 

23 Caruso v. John Hancock Mutual Life Insur- 
ance Company, (N. J. Supreme Court—19%) 
{12 CCH Life Cases 785] 53 A. (2d) 222. 

* See footnotes 42, 92, 46, 88. 

27 See footnotes 25, 86, 87, 85, 50. 

28 See footnotes 8, 9, 10, 11 and 12. 

® See footnotes 44, 45 and 30 

% Zeigler v. New York Life Insurance Com- 
pany, (Circuit Court of Cook County, Illinois— 
1947) appeal dismissed without decision by 
Illinois Appellate Court. 

%1 See footnotes 47, 48, 89, 90, 41, 91, 88, 33. 

32 “*Engage’’ Cases.—‘‘While engaged in mili- 
tary or naval service in time of war.'’ Pro 
insurer: See footnotes 91, 51, 92, 52, 94, supra; 
Pro beneficiary: See footnotes 53, 54, 55, 56, 57. 

“Shall engage in military or naval service in 
time of war.’’ Pro insurer: See footnotes 42, 
36, 58, 59, 60; Pro beneficiary: See footnotes 
61, 21, 62. 


“From any cause while the insured is en- 
gaged in service."’ Pro insurer: See foot- 
note 89. 


“Shall engage in any military or naval serv- 
ice in time of war (death from submarine or 
aviation service connected with actual warfare 
. . ls a risk not covered.)’’ Pro beneficiary: 
See footnotes 34, 63. 

“Engage in military, navai, 
aerial service in time of war."’ 


See footnote 64. 
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Pro insurer: 
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“At any time engaged in military or naval 
service in time of war (the militia or national 
guard not in active service excepted) and death 
shall occur during such engagement or as a 
result thereof.'’ Pro insurer: See footnotes 
65, 47; Pro beneficiary: See footnote 66. 

“While engaged in active military service’’ 
Pro beneficiary: See footnotes 69, 84. 

“Shall engage in any of the following occu- 
pations soldier in the regular army in 
time of war’’ Pro insurer: See footnote 70. 

“Shall enter into or ehgage in any military 
service except in Great Britain or Ireland’’ Pro 
insurer: See footnote 40. 

“Engage in military or naval service’’ Pro 
beneficiary: See footnote 71. 

“Shall enter into, engage or take part in 
cK Pro beneficiary: See footnote 19. 

“If the insured shall . .. in any time of 
war... engage . in any military service 
while outside the continental limits oi 
Pro insurer: See footnote 88. 

“Cease to be In force ... if. engages 
in military or naval services in time of war’’ 
Pro insurer: See footnote 79. 


‘Service’? Cases.—‘‘While in the _ service.’’ 
Pro insurer: See footnote 37; Pro beneficiary: 
See footnote 67. 

“Except military or naval service in time of 
war" or ‘‘while in the military or naval service 
in time of war’’ Pro insurer: See footnotes 
8, 50, 80; Pro beneficiary: See footnotes 68, 
46, 86. 

“Death from service in war’’ (application 
“active service ... in time of war’') Pro bene- 
ficiary: See footnote 74. 

“Military or naval service in time of war’’ 
Pro insurer: See footnote 39; Pro beneficiary: 
See footnote 75. 

“Except military or naval (or aviation) serv- 
ice in time of war. In case of death of 
the insured in consequence of such service.”’ 
Pro beneficiary: See footnote 76. 

“Enter into any military service whatever’’ 
Pro beneficiary: See footnote 43. 

“Service in time of war’’ Pro insurer: See 
footnote 77. 


“While serving ... in the military or naval 
or air forces of any country at war’’ Pro in- 
surer: See footnote 25. 

“Shall engage in military or naval service 
increasing the war hazard.’"’ Pro beneficiary: 
See footnote 81. 

“While the insured is in the military service 
= time of war’ Pro insurer: See footnotes 

, 83. 


“From any cause while the insured is serv- 
ing outside the states of the United States, 
the District of Columbia and Dominion of Can- 
ada, in the military, naval or air forces of 
any country at war (declared or undeclared) 
or within 6 months... . if the death be caused 


from any wounds. .. .” Pro insurer: See 
footnote 33. 
“. . . Service . . . within the territorial limits 


of the United States.’’ Pro insurer: See foot- 
note 41. 

“Enrolled’’ Cases.—‘‘While enrolled in such 
service in time of war’’ Pro insurer: See foot- 


note 87; Pro beneficiary: See footnote 72. 
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‘“‘While enrolled in such service in wartime’’ 
Pro beneficiary: See footnote 35. 

“Shall be under enrollment in any branch of 
military or naval service in time of war."" Pro 
beneficiary: See footnote 18. 


**Enlisted’’ Cases.—‘‘While serving . . . either 
as an officer or enlisted man outside the bound- 
aries of the United States'’ Pro insurer: See 
footnotes 48, 38, 49, 73. 
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Tax Law Still Friendly to Life Companies 


Although almost all life insurance companies were exempted 


from 1947 


taxes on their invested income, the request of the Treasury Department for a 
revision of the law was rejected by the House Ways and Means Committee. 
Such a windfall had come to the companies involved by the permissive use of 


a 1942 formula in the computation of allowable deductions, In 
this turned out to be in excess of the tax, 
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Vested Beneficial 


Interests in Life Insurance Policies 


By HARRY A. HALL 
MEMBER OF THE FIRM OF 


WHITE AND HALL, KANSAS CITY, MISSOURI 





THE MODERN life insurance policy 

generally reserves to the insured the 
right to change the beneficiary without 
limit or restriction, and while the courts 
use various terms to describe the interest 
of the named beneficiary, all agree that 
prior to the insured’s death, the beneficiary 
has only a conditional or contingent inter- 
est, with no right to complain in the event 
the insured names a new beneficiary. The 
beneficiary is usually a mere appointee, and 
his rights are much the same as a legatee 
named in a will where the testator is alive 
and capable of changing the will. In such 
instances the named beneficiary has no 
vested interest until the insured dies, at 
which time his right to the policy proceeds 
becomes fixed. (46 Corpus Juris Secundum 
1173; 29 American Jurisprudence 1276; Ap- 
pleman, Jnsurance Law and Practice, page 
901; Couch, Cyclopedia of Insurance Law, 
Volume 2 Section 308; Cooley, Briefs on In- 
surance, Volume 7, page 6401.) 


This beneficial interest has sometimes 
been referred to as testamentary by the 
courts. In Penn Mutual Life Insurance 
Company v. Meguire, 13 F. Supp. 967 (Ky.) 
the court said: “ it is testamentary 
in character, and in deciding the rights of 
beneficiaries the court should, as far as 
possible, apply the rules applicable to wills.” 
(See also Metropolitan Life Insurance Com- 
pany wv. Fidelity National Bank, 229 S. W. 
399.) 


Equitable Rights 


Many instances occur, however, where 
the named beneficiary has more than a mere 
contingent interest in the policy proceeds 
which the courts can and will protect 
even though the policy by its terms au- 
thorizes the insured to change the bene- 
ficiary at will. Such instances occur where 
the beneficiary has acquired certain equi- 
table rights, generally arising under a con- 


THERE IS LITTLE DISTINCTION BETWEEN 
EQUITABLE RIGHTS TO INSURANCE POLI- 
CIES AND ANY OTHER PROPERTY RIGHTS 
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tract or agreement with the insured which 
makes it inequitable for the insured to 
breach his contract by changing the policy 
and where an action for damages for breach 
of contract against the insured would not 
lie or would not furnish adequate relief. 


Such claims may be filed as suits for 
specific performance, although they gen- 
erally begin as interpleader actions between 
the company and the rival claimants, and 
always are governed by well recognized 
rules of equity practice. Before discussing 
the cases, it might be well to consider 
briefly the principles involved which, as 
stated above, are purely equitable, and 
should meet the tests prescribed by the 
rules of equity for equitable assignments 
or actions for specific performance. 


In general, these principles are as follows: 
There must be a valid contract between 
the parties to the controversy, or those 
under whom they claim; the parties must 
have the legal capacity to contract, and 
the agreement must be definite and certain 
and not illegal or immoral. The contract 
may be written or oral, but if the latter, 
it must be one that will meet the require- 
ments of the Statute of Frauds. Gen- 
erally a legal consideration is necessary 
(except in instances of completed gifts). 
In addition, the usual equitable require- 
ments must be present in that the relief 
must be such that a court of equity can 
grant, plaintiff must come into court with 
clean hands, and the contract must not 
have been induced by fraud, actual or 
constructive, undue influence or misrepre- 
sentation; and the circumstances must be 
such that the plaintiff does not have an 
adequate remedy at law. In other words, 
if the plaintiff's case is lacking in equity, 
relief will be denied, since the case must 
be one in which, upon its own facts, the 
ends of justice will be best obtained accord- 
ing to time honored equity standards. 


Thomson v. Thomson 


Judge Gardner, speaking for the Eighth 
Circuit Court of Appeals in Thomson v. 
Thomson, 156 F. (2d) 581, 11 CCH Lire 
Cases 984, (reported in the October, 1946 
issue of the INSURANCE LAW JOURNAL at 
page 777), quoted the general rule as 
follows: 


“Equities may be established in the 
first instance by a contract with the in- 
sured, particularly where the claimant’s 
part has been fully performed. If suffi- 
cient consideration appears to support the 
insured’s promise to make the claimant 
the beneficiary or not to change the des- 
ignation so as to deprive the named bene- 
ficiary of his interest therein, the claimant 
takes a vested interest in the proceeds. 
And this is true regardless of the fact 
that the policy gives the insured the right 
to change the designation’.” 


In this case the insured took out a 
policy on his life, naming his wife as bene- 
ficiary pursuant to an oral agreement be- 
tween them whereby he agreed to maintain 
the policy for her benefit in payment for 
services which she had rendered to him 
in his business. Prior to his death, the 
insured, without her knowledge, changed 
the beneficiary to his estate. In a contest 
between the decedent’s wife and his admin- 
istrator, the proceeds were awarded to her, 
the court saying: “Appellant’s contract 
with the insured in effect bound him not 
to change the beneficiary. She fully 
performed her part of the contract and 
as against the insured or his estate she 
acquired a vested right notwithstanding 
the fact that the policy by its terms re- 
served to the insured the right to change 
the beneficiary.” 


Express Contract 


By the weight of authority an express 
contract with the insured is essential to 
establish a vested interest. For illustrative 
cases see Chrysler Corporation v. Disich, 294 
N. W. 673, 295 Mich. 261; Fendler v. Roy, 
58 S. W. (2d) 459 (Mo.). This is so since 
the very nature of the complaint is based 
upon the right to force the insured or 
those claiming under him to carry out the 
insured’s agreement in accordance with 
equity and good conscience. 

Actually, the decisions of the courts are 
almost entirely reached by applying the 
rules of equity to the particular facts of 
each case without much discussion of 
attempt to rationalize the basic theories 
involved. However, in Lovinger v. Garvan, 
270 F. 298, Judge Learned Hand based 
the decision entirely on principles of spe- 
cific performance. In that case the 


MMMM 


ILJ—MAY, 1948 


PAGE 396 


tnt 


ins 
alic 
ill 

cla 
pot 
fins 
alice 
ins 


pro 
hav 
pel 
wh 
the 
wel 
the 
the 
dat 
reg: 
pro 
fici: 
of 

inst 
gati 


Ne 
1 
be 
Disi 
to | 
mer 
In 


“ 


and 
dive 
test 
poli 
tion 
con: 
Sc 
the 
refe 
v. M 
v. § 
Sup 
(Me 
1127 
H 
vest 
“stro 
utes. 
with 
chan 
vesti 


ST 


VE 










he 
in- 
t’s 
fhi- 
he 
int 
eS- 


ant 
ds. 
act 
ht 


ne- 
be- 
ain 
for 
im 
the 
zed 
test 
1in- 
her, 
ract 
not 
ully 
and 
she 
ling 
re- 
nge 


ress 
| to 
itive 
294 
Roy, 
ince 
ased 
1 or 
| the 
with 


; are 
the 
ts of 
1 of 
ories 
rvan, 
yased 
spe- 
the 


TU 


948 








WOT TATA OAL AAD EAUD EHTEL LAAN EAHA EHNA NTE ETAT T TANTRA NAAN EHNA EA NATE NNNN NUT ANU NNU NAN AAT EAU Aa een nat enanenn end eadeesinaneenvesneenscencecncenvennucevecerendcengennerggeeeceverenrengeesrenenty 


insured’s policy named her brother (an 
alien) as beneficiary. The insured became 
ill and agreed to give the insurance to 
claimant in payment for her care and sup- 
port, which services were rendered. In 
finding for the claimant and against the 
alien property custodian who claimed the 
insurance, the court said: 

“However, if the new beneficiary is a 
promisee for consideration of the person 
having the power, he has a right to com- 
pel the specific performance of the power, 
which is not determined by the death of 
the promisor. If the whole transaction 
were carried out in detail, he could compel 
the executors of the promisor to execute 
the power, which would speak as of the 
date of the contract. Equity will dis- 
regard the formal steps, and treat the 
promisee as an already substituted bene- 
ficiary. . . . It rests upon the existence 
of an enforceable contract between the 
insured and the promisee, creating an obli- 
gation to use his reserved power.” 


Necessity of Legal Contract 


The contract must be within the law to 
be enforcible. In Chrysler Corporation v. 
Disich, supra, the claimant based her claim 
to her ex-husband’s policy upon her agree- 
ment not to contest his divorce action. 
In ruling against her, the court said: 

re an agreement between husband 
and wife that one shall bring a suit for 
divorce and that the other shall not con- 
test it is illegal and void as against public 
policy. . .. if any part of the considera- 
tion of a contract is illegal, the whole 
consideration is void.” 

Some few states by statute have limited 
the acquiring of a vested interest, with 
reference to fraternal insurance. (See Parker 
v. Mosaic Templars, 103 So. 63 (Ala.) ; Bright 
v. Supreme Council, 209 S. W. 379 (Ky.); 
Supreme Tent v. Altmann, 114 S. W. 1107 
(Mo.) ; Kohler v. Kohler, [1 CCH Lire Cases 
1127] 104 F. (2d) 38.) 

However, the courts have protected clear 
vested interests with all the vigor of the 
“strong arm of equity” despite such stat- 
utes. Being favorites of the law 
with the right of repudiation, minors may*® 
change their policy beneficiaries despite the 
vesting of equitable interests. (See Novosel 


uv. Sun Life Assurance Company, 55 Pac. 
(2d) 302, 49 Wyo. 422.) 


Questioning Mental Capacity 


It is likewise well settled that a bene- 
ficiary who has been displaced can question 
the capacity of the insured to make the 
change, and it will be set aside if the 
insured was insane or if the change was 
made as the result of fraud or undue 
influence. (See Fendler v. Roy, 58 S. W. 
(2d) 459, 331 Mo. 1083; New York Life 
Insurance Company v. Wright, 88 S. W. (2d) 
403, 229 Mo. App. 950.) 


In the Fendler case, the Missouri 
Supreme Court reviewed the authorities 
and expressed the general rule in the fol- 
iowing language: 


“While the plaintiff as the designated 
beneficiary in the policies in controversy 
did not have a vested interest therein or 
property right to the proceeds thereof, 
and could not by vested right have stayed 
the substitution by the insured of another 
as beneficiary, she did, however, have such 
an interest as entitled her, upon discovery 
after her husband’s death of the change of 
beneficiary, to question the mental capacity 
of the insured at the time such change 
was made or attempted. If at the time he 
executed the change of beneficiary Fendler 
was insane, and legally incapacitated to 
contract, a valid change of beneficiary was 
not effected, and the only valid contract 
ever existing between him and the insur- 
ance company was that by which the 
insurer agreed to pay the amount of the 
policies to plaintiff upon Fendler’s death, 
and upon his death she could attack the 
attempted change or modification of the 
contract by showing there had been no 
valid change for want of mental capacity.” 


Consideration 


A legal consideration is almost univer- 
sally required as a prerequisite to obtaining 
relief, since one of the basic considera- 
tions is the fact that the insured has 
received the benefit of something for which 
in equity and good.conscience he is bound 
to pay. 

Gifts of policies without any considera- 
tion to the insured donor, if fully com- 
pleted, have been recognized on the theory 
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that such contracts, being choses in action, 
could be the subject of a gift or equitable 
assignment as between the parties, where 
not in violation of the local law or the 
rules of the company. 

In Chapman v. Mclllwrath, 77 Mo. 38, 
the insured, while engaged to be married, 
purchased a policy payable to his estate. 
Later he gave the policy to his wife saying 
he had taken it out for her benefit. The 
court, holding she was entitled to the 
proceeds as against his creditors, stated: 

“These remarks are of course based on 
the theory that the assignment of the 
policy as before stated, was a valid one 
in equity if not at law, and such assignment 
is to be treated as if the husband, instead 
of delivering to his wife, had caused the 
policy to be issued directly to her.” 

In Continental Life v. Sailor, 47 F. (2d) 
911 (Cal.), the insured took out a policy 
which he gave to his fiancee. They were 
married and later divorced, after which he 
attempted to change the beneficiary. In 
holding for her, the court said: 


“Although by the terms of the ordinary 
contract of insurance, the assured has the 
reserved right to change the beneficiary, 
yet, upon making a complete gift of the 
benefit to be realized on his death, he is 
deemed to have divested himself of the 
right of revocation and could not change 
the beneficiary without her consent.” 

Completed gifts of policies have also been 
upheld as against subsequently named bene- 
ficiaries in McEwen v. New York Life Insur- 
ance Company, 183 Pac, 373, 42 Cal. App. 
133 and Waring v. Wilcox et al., 96 Pac. 910 
(Cal.). 


Clearly, however, the courts will not 
enforce an uncompleted gift; some con- 
sideration is necessary to support the spe- 
cific performance ‘of the  insured’s 
agreement. See Lovinger v. Garvin, 270 F. 
299; Thomas v. Thomas, 131 N. Y. 205, 30 
N. E. 61. 


What constitutes a sufficient considera- 
tion to justify equitable relief has been the 
subject of much controversy, though any 
legal consideration or benefit to the insured 
measured by the standards applicable to 
all contracts will be upheld. In _ the 
Thomson case the wife had worked for 
the insured in his business for a number 
of years. In Johnson v. Johnson, 47 Pac. 
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(2d) 1048, 182 Wash. 573, it was held that 
services rendered in caring for the insured 
while he was ill was a good consideration. 


In Klebba v. Struempf, 23 S. W. (2d) 205, 
224 Mo. App. 193, a contract to furnish 
a home to the insured for life was held 
sufficient consideration where the home 
was furnished even though the insured 
died a short time later. 


The court, in Aetna Life Insurance Com- 
pany v. Morlan, 264 N. W. 58, 221 Iowa 
210, enforced the insured’s agreement with 
his sister to give her his insurance upon 
her agreement to support and furnish a 
home for their parents as against the 
insured’s wife who was named as beneficiary 
prior to insured’s death, the court saying: 


“It is well settled that where a valuable 
consideration in money or services is paid 
for the naming of a beneficiary in a life 
insurance policy, an equitable interest in 
the policy is created, and the beneficiary 
cannot thereafter be changed.” 


Reciprocal Agreements 


Agreements to maintain reciprocal insur- 
ance policies have been upheld and en- 
forced. In Zies v. New York Life Insurnace 
Company, 261 N. Y. S. 709, a husband 
and his wife by agreement named each 
other as beneficiaries in reciprocal policies 
which the wife attempted to defeat by 
changing the beneficiary in her policy 
shortly before her death. Holding her 
action ineffective the court said: 

“If the original beneficiary was named 
pursuant to an agreement for which there 
was a valid consideration moving from 
him, in the absence of a’ statute to the 
contrary, he acquired an equitable interest 
which cannot be defeated without his 
consent.” 

In Kansas City Life Insurance Company v. 
Jones, 21 F. Supp. 159, the husband failed 
to carry out a reciprocal agreement with 
his wife to name her as his beneficiary; 
his neglect was rectified by the court which 
held: 

“By this contract it was agreed that 
upon marriage they would transfer the 
beneficiaries in the insurance policies held 
‘by them respectively to each other. Follow- 
ing the marriage, Ethel Jones did, pursuant 
to this contract, change the beneficiary 
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in her policies to her husband. ... the 
performance on the part of Ethel Jones 
was a continuing act in completion of the 
agreement. She having performed 
her part, the deceased dying without per- 
formanee, equity must decree that done 
which should have been done.” 

A similar husband-and-wife agreement 
was upheld by the Vermont Supreme Court 
in Traveler's Insurance Company v. Gebo, 170 
Atl. 917. Agreements by a husband to 
make his wife his beneficiary have been 
enforced when given in consideration of 
marriage (McDonald v. McDonald, 110 So. 
291, 215 Ala. 179), as a property settle- 
ment (Mahony v. Crocker, [8 CCH Lire 
CAsEs 851], 136 Pac. (2d) 810, 58 Cal. App. 
(2d) 196) and where a divorced husband 
promised his insurance to his wife if she re- 
mained single (Shoudy v. Shoudy, 203 Pac. 
433 (Cal.)), where the court said: 

“The equitable right which the plaintiff 
herein acquired by virtue of her agreement 
with Dexter Shoudy was one of which 
she could not be deprived by any act of 
the insured in the way of an attempted 
substitution in the name of a_ merely 
voluntary beneficiary in the place and stead 
of her name in said policies. F 

The payment of the premiums by one 
having an insurable interest has been held 
sufficient consideration to enforce the in- 
sured’s promise. (See Reilly v. Herry, 60 
S. W. (2d) 1023, 187 Ark. 420; Kansas City 
Life Insurance Company v. Wilkinson, 264 
Pac. 37, 125 Ky. 305; Ratsch v. Rengel, [6 
CCH Lire Cases 1004] 23 Atl. (2d) 680, 
180 Md. 196; Cronan v. Metropolitan, 147 Atl 
618, 50 R. I. 323.) 


However, the voluntary payment of 
premiums without a definite agreement with 
the insured does not vest the payor with 
any interest in the policy. (See Dunnavant 
v. Mountain States Life Insurance Company, 
67 S. W. (2d) 785 (Mo.); Allen v. Aetna Life 
Insurance Company, 62 S. W. (2d) 916; 
Novosel v. Sun Life Assurance Company, 55 
Pac. (2d) 302, 49 Wyo. 422.) 

Policies taken out to protect the inter- 
ests of creditors will be enforced. (See 
Beed v. Beed, 222 N. W. 442, 207 Iowa 
954; Stoddard v. Bankers’ Life Company 
190 N. E. 628, 100 Ind. App. 65. 


Equity will enforce partners’ reciprocal 
agreements to maintain policies for each 


AUD ETTe 


other’s benefit. In Smith v. Schoellkopf, 68 
S. W. (2d) 346 (Tex.), the insured wrong- 
fully attempted to substitute his wife as 
beneficiary. In holding for the partner, 
the court said: “The collateral agreement 
between the assured and the person with 
whom he has contracted is binding upon 
the assured upon the principle of estoppel.” 
(See also Wanisko v. Wanisko, (Pa. 1939) 
18 Leh. L. J. 209.) 


Adequacy of Remedy at Law 


Where the action is against the insured 
or his estate, it partakes of an action for 
specific performance, in which event, the 
question of the adequacy of the remedy at 
law becomes important. In determining 
this question, equity will not grant relief 
unless the legal remedy is incomplete or 
unavailabe according to the usual tests, 
such as to avoid delay or multiplicity of 
actions, insolvency, uncertainty or other 
inadequacy. 

With the broadening use of interpleader 
actions, third party practice and the de- 
claratory judgment, all parties can be 
readily brought into court to prove their 
claims, whether legal or equitable, and 
the question of whether there is an ade- 
quate remedy at law is no _ longer 
so important. Having jurisdiction of the 
parties and the insurance policy or funds, 
the courts give complete relief according to 
their various rights whether legal or equi- 
table. 


Laches 


Since the enforcement of such rights is 
equitable in nature, it follows that the 
claimant must be willing to do equity. 
If he is guilty of laches or acts creating 
an estoppel, relief will be denied. He must 
come into court with clean hands and 
without any fraud or misconduct on his 
part. 

This is well exemplified by the case of 
Papp v. Metropolitan Life Insurance Com- 
pany, 167 Atl. 873, 113 N. J. E. 522, where 
an equitable beneficiary refused to take any 
action to protect his interest despite con- 
tinued requests from the company. The 
company finally was forced to pay the 
legal claimant after giving full notice of its 
intention to do so. In denying relief in 
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an action brought by the equitable claim- 
ant, the court said: 

“Equity aids the vigilant, not those who 
slumber on their rights. The pre- 
dicament of the company called for prompt 
action by the complainant. Despite 
constant importunings the complainant 
slept on. He is estopped. He would not 
move then and equity will not move now. 
He refused to do equity, and equity refuses 
him.” 

Also, one who has knowledge of a prior 
equitable or vested beneficial interest is 
bound by his notice and cannot defeat 
such interest, as where the substituted 
beneficiary takes with knowledge that the 
named beneficiary is holding the policy as 
security for the insured’s note. (See Beed 
v. Beed, supra.) 

Company rules and regulations prescrib- 
ing methods for changing beneficiaries have 
little direct bearing on the question of 


equitable interests, inasmuch as such rules 
are regarded primarily for the companies’ 
protection. Since the company usually 
admits liability to some one, payment into 
court is a complete protection to the com- 
pany, although, by paying the fund into 
court, it is held to waive its rules concern- 
ing the method of changing the beneficiary. 
The court is thus left free to determine 
the equities of the parties irrespective of 
whether the proper notice has been given 
to the company. (See Metropolitan Life 
Insurance Company v. Richardson, 27 F. 
Supp. 791.) 

In conclusion, the courts make little 
distinction between equitable rights to in- 
surance policies and any other property 
rights or choses in action, and where a 
person has acquired an equitable interest 
in any property which the courts will 
recognize and enforce, it is certain that 
similar interests in insurance policies will 
likewise be protected. [The End] 


— 


No Rehearing in The Moore Case 


Following the recent decision of the United States Supreme Court in the 
case of Connecticut Mutual Life Insurance Company et al. v. Moore, determining 
that abandoned policies would escheat to the State of New York under certain 
circumstances, the insurers requested the court to rehear the case. The States 
of Connecticut and Vermont also asked permission to intervene in any further 
proceedings to take place. This aspect of the case would have been important 
inasmuch as several of the insurers involved had Connecticut charters which 


adopted escheat legislation. 


The object of such a rehearing would have been 


to determine which state has the superior claim, a question left moot by the 


recent decision. 


On May 3rd, the Court denied the requested rehearing. 


Beneficiary Loses Rights by Divorce 


On April 14, 1948, the Kentucky Attorney General ruled upon the question 
of whether the law of that state prohibited the payment of proceeds on a life 
insurance policy on the life of a former husband to the divorced wife. He 


said that there was a definite prohibition. 


“The courts have generally held that 


a divorce divests the wife of all interest in a life insurance policy of her husband 
who named her beneficiary before or during or in consideration of their marriage,” 


he said. 
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STOP 
LOOK 


and 


LISTEN 


By GERALD C. SNYDER . 


THE COURTS OF LAST REVIEW SEEM TO BE MAKING SUCH DUTY ON 
THE PART OF THE RAILROAD DEPENDENT UPON THE PARTICULAR 
FACTS OF THE CASE 





7ITH THE INCREASE of automobile 
traffic upon the highways, and with the 
development of the railways of the country, 
the number of crossing accidents has grown 
at an alarming rate. With this greater num- 
ber of accidents, there has been an accom- 
panying increase in the case law of the 
country involving the duties of railroads 
at crossings. 

The legislatures of various states have 
passed laws requiring the erection of warn- 
ing signals where conditions prescribed by 
statute require such signals in the interest 
of public safety. The case law under such 
statutes is voluminous. However, the duty 
of the railroads under such statutes is well- 
defined. 


Non-statutory Liability 


In those states where there are no stat- 
utory enactments requiring the erection of 
warning signals or providing for highway 
protection, a volume of case law has de- 
veloped defining the negligence of a rail- 
road for the failure to install such warnings. 
(Fox v. Illinois Central Railroad Company, 
308 Ill. App. 367, [10 CCH AuToMosILE CASEs 
147] ; Marston v. Chicago, Burlington & Quincy 
Railroad Company, 290 Ill. App. 614; Fuller 
v. Peoria & Pekin Union Railway Company, 


164 Ill. App. 385; Pennsylvania Railroad Com- 
pany v. Huss, 96 Ind. App. 71, 180 N. E. 919; 
Witherly v. Bangor & Aroostook Railroad 
Company, 131 Me. 4, 158 Atl. 362; Reed v. 
Erie Railroad Company, 134 Ohio S. 31, 15 
N. E. (2d) 637; Webb v. Oregon, Washing- 
ton Railroad & Navigation Company, 195 
Wash. 155, 80 Pac. (2d) 409; Bowers v. 
Great Northern Railway Company, 65 N. D. 
384, 259 N. W. 99; Norfolk Southern Railway 
Company v. Swindell, [19 CCH AUTOMOBILE 
Cases 150], 139 F. (2d) 71; Wink et al. v. 
Western Maryland Railway Company, 116 Pa. 
S. 374, 176 Atl. 760; Trask v. Boston & Maine 
Railroad, 219 Mass. 410, 106 N. E. 1022; 
Reines v. Chicago, Milwaukee, St. Paul & 
Pacific Railway Company, 195 Wash. 146, 80 
Pac. (2d) 406.) 

The law is well settled that where a 
railroad company maintains a flagman, 
gates, or other signals or warnings at a 
crossing, whether voluntarily (Dolph v. New 
York, New Haven & Hartford Railroad Com- 
pany, 74 Conn. 538, 51 Atl. 525; Martin v. 
Baltimore & Philadelphia Railroad Company, 
2 Marv. (Del.) 123, 42 Atl. 442), or by stat- 
utory requirement, the public generally has 
a right to presume that such safeguards 
will be reasonably maintained and attended 
(Chicago & Alton Railroad Company v. Blaul, 
175 Ill. 183, 51 N. E. 895); in the absence 


(amorsnnanavomensaevucvvegenanennvgggnueanevaenccocdsnveeacuoatsveengnorsvevenvaccvneversnnesssavegeccsavsvseeesscnvesncecossnssnnaqgssssenarnensvaetqocusvveseevnsarevegnisedsvgeecgnseranecccsseveeenctenseaccssaveeencsnveecvassnsecassngeeccessererrsersevcacnevenetay 


STOP LOOK AND LISTEN 


PAGE 401 





ee 


ae 




























































of knowledge to the contrary (Sights v. 
Louisville & Nashville Railroad Company, 117 
Ky. 436, 78 S. W. 173; Stegner v. Chicago, 
Milwaukee & St. Paul & Pacific Railway 
Company, 94 Minn. 166, 102 N. W. 205, 17 
Am. Rep. 574), the fact that the gates are open 
(Stegner v. Chicago, Milwaukee & St. Paw 
& Pacific Railway Company, supra), or that 
the automatic bell is not ringing (Cleveland, 
Cincinnati, Chicago & St. Louis Railway Com- 
pany v. Heine, 28 Ind. App. 163, 62 N. E. 
455), or that the flagman is absent from his 
post, or, if present, is not giving a warning 
of danger (Dolph v. New York, New Haven 
& Hartford Railroad Company, supra, and 
Martin v. Baltimore & Philadelphia Railroad 
Company, supra), is an assurance of safety 
upon which a traveler familiar with the 
crossing may rely. 


Duty in Illinois 


In the recent case of Langston et al. v. 
Chicago & Northwestern Railway Company, 
398 Ill. 248, [28 CCH AutomosILe Cases 
227], 75 N. E. (2d) 363, the attorneys for 
the railroad petitioned the Supreme Court 
of Illinois for leave to appeal from an Ap- 
pellate Court opinion which they contended 
changed the established law of Illinois. 
They strenuously urged that it was the 
law in Illinois, prior to the delivery of the 
“offending” opinion, that a railroad did not 
owe a traveler on the highway the duty of 
giving notice of the fact that its train was 
passing over a crossing at the time of an 
accident. It was strenuously urged that the 
only duty resting upon the railroad was to 
give warning of the approach of such train. 
The Supreme Court granted leave to appeal. 
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The “offending” opinion was Langston 
et al. v. Chicago & Northwestern Railway 
Company, 330 Ill. App. 260, [26 CCH Aurto- 
MOBILE CASES 405], 70 N. E. (2d) 852, where 
the Appellate Court entered judgment on 
jury verdicts totaling $30,500 and, upon 
petition, added thereto $3,500 in interest. 
It might be well to review the case from 
its inception. 


Facts of Langston Case 


Charles E. Langston and two other pas- 
sengers were riding in a taxicab which ran 
into the fifty-ninth car of a freight train, 
killing the taxi driver and injuring the pas- 
sengers. As the night was foggy, unlighted 
objects could only be seen for about ten feet, 
and lighted objects could be seen for about 
fifty feet. The charge of negligence on the 
part of the railroad was due to its failure 
to maintain in operation an elaborate warn- 
ing system along its right of way, while 
the state highway light, which was syn- 
chronized with the railroad signal, indicated 
that the Langston car could cross the 
railroad track in safety. 


While the taxicab was traveling on a 
two-lane-highway, known as_ Belvidere 
Street, approaching the intersection with a 
four-lane-highway, known as Skokie High- 
way, the light was green for east-bound 
traffic. The taxi driver knew the interse:- 
tion and knew that (1) this light was syn- 
chronized with the railroad crossing signals 
two hundred feet east; (2) with this light 
showing green, there would be no train on 
the crossing if the signals were operating 
properly; (3) a wig-wag signal, a bell 
and four red lights spelling out “STOP” 
would be in operation within twenty feet 
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Mr. Snyder is a member of the law firm of Snyder 
and Clarke, Waukegan, Illinois. He has been ac- 
tively engaged in trial work for numerous insurance 
companies for the past twenty years and has been 
very successful in the defense of jury cases. 
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v. Chicago, Burlington & Quincy Railroad Co., 
D. C., 28 F. Supp. 804; Pennsylvania Railroad 
Co. v. Shindledecker, 6 Cir., 44 F. 2d 162. 
This principle has been applied most fre- 
quently in cases where the traveler was 
familiar with the means of warning provided 
by the railroad company, and such means 
had failed to properly operate.” 


Fatal Invitation 


The duty of a railroad at any crossing 
may be established by statute, by ordinance, 
by surrounding conditions, and by the vol- 
untary action of the railway itself. Even 
when the railroad is not required by law to 
erect warning signals, if it erects such sig- 
nals, whether to protect its own property 
or the traveling public, it assumes a duty to 
maintain them. The reason for the case law 
which holds the railroad liable for its neg- 
ligence in failing to carry out this duty, is 
immediately apparent when the effect of the 
erection of such warning signals is con- 
sidered. 

It is all too common knowledge that the 
average motorist depends on railroad signals. 
Many times upon approaching a railroad 
crossing the reader of this article, no doubt, 
has kept his eyes glued on the signal to 
make sure that it did not commence its 
operation to indicate danger. It is not a 
matter of negligence on the part of the 
motorist to do this, but rather the exercise 
of due care for his own safety. By the rail- 
road’s act of erecting the signal, the motor- 
ist has been invited to cross the tracks with 
an implied assurance that it could be done 
safely when the signal did not disclose 
danger. 

Contrary to the argument of the railroad 
attorneys that a motorist who ran into the 
side of a train could not recover, a recovery 
was allowed in Grubb, v. Illinois Terminal 
Company, 366 Ill. 330, 8 N. E. (2d) 934, and 
Healy v. New York Central Railroad Com- 
pany, 326 Ill. App. 556, [23 CCH AUTOMOBILE 
Cases 449], 62 N. E. (2d) 707. Throughout 
the country, numerous cases have been ap- 
proved by courts of last resort where jury 
verdicts have been awarded to such motorists. 

In Dehn v. Thompson, [20 CCH Avutomo- 
BILE CAsEs 1076], 181 S. W. (2d) 171, the 
collision resulting in plaintiff’s damages re- 
sulted from an automobile running into the 
side of the train. The court there said: 


“Plaintiff's witness, Nunn, testified to the 
effect that he was driving a truck loaded 
with about 10,000 pounds of hogs; that he 
was familiar with this crossing, that defend- 
ant had, for many years, maintained an elec- 
trically lighted stop sign, facing east bound 
traffic, and that said sign could be seen 
from the crest of the hill, one-half mile 
west of the crossing; that as he approached 
the crossing, at a speed of 30 miles per 
hour, the sign was not lighted; that he dis- 
covered that the crossing was blocked by a 
moving train, but was too close to stop be- 
fore striking it; and that his truck struck the 
train. The impact of this collision broke 
the train, threw the air brakes into ‘emer- 
gency’, and stopped the train, derailing four 
cars. About 93 cars, with the engine, were 
south of the crossing and some 15 or 18 were 
north; and the crossing was left blocked by 
a coal car of a dark, red, brown, dirty color. 


“Nunn further stated that not less than 
10 and not more than 20 minutes after the 
collision occurred he saw the automobile 
in which plaintiff was riding approaching 
from the west; that he attempted to flag 
it down but was unable to get to the pave- 
ment’ in sufficient time to do so; and that 
said automobile collided with the coal car 
on the crossing. He stated that no signal light 
or warning of any kind was displayed or 
given at the crossing during the time inter- 
vening between the truck collision and the 
automobile collision, and that no member 
of the train crew arrived on the scene until 
some 5 minutes after the automobile had 
crashed into the stationary coal car.” (Italics 
supplied.) 

The court continued: “Altmeyer testified 
to the effect that he was driving at a speed 
of about 20 to 30 miles per hour as he ap- 
proached the crossing; that he was familiar 
with the crossing and knew that defendant 
had, for many years, maintained an electric 
stop and flasher light there to warn east bound 
traffic of trains on or approaching the cross- 
ing; that he relied on said signal; that no 
signal or warning of any kind was given to 
apprise him that the crossing was blocked.” 
(Italics supplied.) 

In denying the railroad’s request for a 
directed verdict, the court stated: 

“Tt had recognized the need for a warning 


light at this place, and had maintained one 
for more than 10 years. It cannot now say 
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there was no need for a warning signal at 
this crossing. Bachman v. Quincy, O. & K, 
C. R. Co., 310 Mo. 48, 274 S. W. 764, loc. cit. 
770. Under the facts and circumstances in 
evidence, it was for the jury to say whether 
or not defendant was negligent in not provid- 
ing some kind of warning in lieu of the 
signal lights that were not working. Elliott 
v. Missouri Pacific R. Co.,227 Mo. App. 225, 
52 S. W. 2d 448, loc. cit. 451, 452; Carson 
v. Baldwin, 346 Mo. 984, 144 S. W. 2d 134, 
loc. cit. 136; Poehler v. Lonsdale, 235 Mo. 
App. 202, 129 S. W. 2d 59, loc. cit. 64.” 
(Italics supplied.) 


Minnesota Discusses ‘‘Custom”’ 


In Munkel v. Chicago, Milwaukee, St. Paul 
& Pacific Railway Company, 202 Minn. 306, 
278 N. W. 41, the court said: 


“Ordinarily, a railroad company is not neg- 
ligent in operating or permitting a train to 
stand across a public highway either in the 
day or nighttime. A train on a crossing is 
visible to drivers on the highway, including 
automobile drivers whose cars are equipped 
with lights and who exercise ordinary care. 
It has often been said that the train itself 
is an effective and adequate warning. But 
this is not always so. (Italics supplied.) 

“The evidence justified a finding that it 
was the custom of defendant to warn trav- 
elers when a train was standing across the 
highway, and that the custom was known to 
plaintiff's husband, who was the driver of 
the automobile. The customary warning 
was not given. A visible warning could have 
been given. The withdrawal of the customary 
warning justifies a finding of negligence.” 
(Italics supplied.) 

In sustaining a complaint where the 
plaintiff’s car ran into the side of a train, 
the court in Moore v. Chicago, Burlington & 
Quincy Railroad Company, [4 CCH Avutomo- 
BILE CASES 871], 28 F. Supp. 804, said: 


“And the complaint alleges—a most sig- 
nificant fact—that the electric warning signal 
which the defendant had placed at this 
crossing for the express purpose of warning 
travelers on the highway that there was 
an obstruction at the crossing had been 
negligently permitted by the defendant to 
be out of repair, its gong did not sound. 
The plaintiff knew the signal was at the 
crossing. He relied upon it and upon its 
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silence. It seems to us that a reasonable man 
might well say, under all the circumstances 
alleged, that the defendant beckoned plaintiff 
into disaster.” (Italics supplied.) 


Mallett Case 


In Mallett v. Southern Pacific Company, 
20 Cal. App. (2d) 500, 68 Pac. (2d) 281, 
the court declared: 

“This case, which is dependent upon the 
plaintiff's reliance upon what may be deemed 
to be a defective automatic signal system, 
should be distinguished from those cases 
upon which the appellant relies in which 
the complainants were injured through their 
own contributory negligence by colliding 
with railroad cars which blocked a crossing, 
merely because the companies were not re- 
quired to furnish special lights or watch- 
men to warn travelers of the danger at the 
crossings.” 

In the Mallett case, the court pointed out 
a very significant thing: 

“Moreover the plaintiff in this case was 
lured into attempting to cross the railroad 
tracks because of the silence of the wig-wag 
bell. 

“Whatever may be the purpose of main- 
taining an automatic wigwag signal at a 
railroad crossing, even though it be intended 
to merely warn travelers of the approach of 
trains, common justice demands that it 
shall be so constructed and maintained that 
it will not lure travelers on the highway into 
danger. It follows that a company which 
does maintain such a defective system will 
be held liable for injuries sustained as the 
result of those imperfections, regardless of 
whether the system was designed to warn 
travelers of the approach of trains rather 
than to inform them of the danger from 
stationary cars which block the crossings. 
It is true that ordinarily the presence of a 
train which is stationary across a public 
highway is a sufficient warning of danger 
to a traveler who sees it, or who by the 
exercise of ordinary care will be presumed 
to have seen it. But if, through no fault 
of the traveler, the train is not observed, 
and he is injured by relying upon and rea- 
sonably acting in compliance with the sig- 
nals of a system known by the company 
to be defective, the company will be liable 
therefor. When railroad crossing signals 
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are maintained by a company, even though 
the law does not require them to be installed, 
the public has a right to rely upon the exer- 
cise of reasonable care on the part of the rail- 
road company, to keep them in good repair and 
in efficient working condition.” (Italics sup- 
plied.) 


Often-cited Illinois Decision 


An Illinois case which is often cited both 
by federal courts of Illinois jurisdiction and 
courts of last resort of other states is Green- 
field v. Terminal Railroad Association of St. 
Louis, 289 Ill. App. 147, 6 N. E. (2d) 888. 
It held that where a railroad assumes the 
duty of providing warnings at a crossing, it 
is bound to discharge that duty with due 
care, whether or not it was obligated so to 
do by statute or ordinance; for failure to 
perform such duty, it is liable in damages 
to persons injured thereby. The court there 
ruled: 

“It appears undisputed that such gates 
had been maintained for a period of years 
prior to the accident, and that such fact 
was known to the plaintiff and to the public 
generally. When a railroad assumes the duty 
of maintaining gates or a flagman at the 
crossing of its tracks with a public street 
or highway, it is bound to discharge the duty 
with due care, whether or not it was obli- 
gated so to do by statute or ordinance, and 
for a failure to perform such duty, which 
approximately causes injury to a person, ts 
liable in damages. Chicago & A. Ry. Co. v. 
Wright, 120 Ill. App. 218;-Wolcott v. N. Y. 
& L. B. R. R. Co., 68 N. J. Law, 421, 53 A. 
297; State v. Boston & M. R. R. Co., 80 Me. 
430, 15 A. 36; 52 Corpus Juris, p. 205, § 1793. 
We think the proof tended to establish the 
fact that defendant assumed this duty, that it 
failed to perform it with due care, and that 
such failure was the proximate cause of plain- 
tiff’s injury.” (Italics supplied.) 

In Niemi v. Sprague, 288 Ill. App. 372, 8 
N. E. (2d) 707, the court cited with approval 
the language used by the court in Pennsyl- 
vania Railroad Company v. Shindledecker 
(CCA-6), 44 F. (2d) 162, including the 
following: 

“If a driver at a particular crossing has 
been repeatedly stopped or warned by an au- 
tomatic bell, or flashing light, or swinging sig- 
nal, or other means familiar to him by which 
@ coming train gives notice of its close ap- 


proach, and if, on a particular occasion, he is 
paying sufficient attention to realize that this 
customary notice is not being given, it is, we 
think, an entirely permissible inference, even 
in the lack of any direct proof, that the ab- 
sence of the usual warning has a substantial 
effect in leading him to go ahead, and in neu- 
tralizing that incessant watchfulness which 
self-protection would otherwise demand,” 
(Italics supplied.) 

In applying this language to the facts in 
the Niemi case, the court stated: 

“As he approached this crossing, we think 
under the evidence, the jury were warranted 
in concluding that he had a right to rely upon 
this wig-wag signal, and that its failure to 
warn him of the approaching train was notice 
to him that no train was close at hand and 
from all the facts, conditions and circum- 
stances as shown in this record, we would 
not be justified in saying that the jury were 
not warranted in finding a sufficient excuse 
for his failure to look (if he did not look) 
in the direction from which the train came 
which cost him his life. Jt must not be lost 
sight of that the purpose of this signal was 
not only to warn traffic of the approach of 
trains, but its nonoperation was to assure the 
traveler that it was safe to cross.” (Italics 
supplied.) 

In Spreitler v. Louisville & Nashville Rail- 
road Company, [9 CCH Avutomosire Casfs 
917], 36 F. Supp. 117 (Ill), a motion was 
made for a judgment notwithstanding the 
verdict of the jury, which brought the pre- 
cise question here involved before the Fed- 
eral District Court for the Eastern Division 
of Illinois. The court, in affirming the jury’s 
verdict for the plaintiff, remarked: 

“There was evidence from which the jury 
might find that the wigwig signal over the 
crossing in question was not operating at and 
immediately before the accident which re- 
sulted in the death of the plaintiff’s inte- 
state; that plaintiff’s intestate was acquainted 
with the crossing and with the wigwag signal 
which customarily operated at the crossing 
upon the approach of a train; that he was en- 
titled to and did place reliance upon said signal 
to give warning of the approach of de- 
fendant’s train on the occasion of his injury 
and death; that the failure of the signal 
to operate was due to negligence on the 
part of the defendant and directly caused 
or contributed to cause the collision be- 
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tween the automobile plaintiff’s intestate was 
driving and defendant’s locomotive, result- 
ing in said intestate’s injury and death.” 
(Italics supplied.) 


Significant California Case 


In the case of Peri v. Los Angeles Junc- 
tion Railway, [17 CCH AvutomosiLe CASEs 
911], 137 Pac. (2d) 441 (Cal.), an automo- 
bile ran into the side of a box car in a 
heavy fog which limited visibility to from 
five to ten feet for dark objects, and from 
thirty-five to fifty feet for lighted objects. 
A slowly moving freight train was passing 
over the crossing. Wig-wag signals which 
had been installed at the intersection were 
not in operation. The court declared: 


“That the wigwag was not operating, that 
is, its light was not burning nor was its bell 
ringing, clearly appears from the testimony 
of McGuire as well as others. He stated 
that he was familiar with the crossing and 
was watching for the wigwag. That he did 
not see it nor hear its bell ringing. After 
the collision he got out of his car and the 
train was still passing over the crossing, but 
the wigwag was not operating. Some of 
the members of the train crew testified that 
the wigwag was working and was in good 
repair, but that merely created a conflict in 
the evidence. Eastman v, Atchison, T. & S. F. 
Ry. Co., 51 Cal. App. 2d 653, 125 P. 2d 564. 
The case is not like Billig v. Southern Pacific 
Co., 192 Cal. 357, 219 P. 992, where there was 
no evidence that the driver of the car was 
watching for the wigwag. If the wigwag had 
been operating its light could have been seen 
for a distance of 30 to 40 feet and the bell 
heard probably a greater distance.” (Italics 
supplied.) 


The court held: “In any event it cannot 
be said as a matter of Jaw that Guida was 
negligent. He was looking ahead, leaning 
over his steering wheel and watching the 
highway. His speed, 15 miles per hour, was 
not necessarily excessive under the circum- 
stances. The jury was justified in determin- 
ing that defendant as a person of ordinary 
prudence should reasonably anticipate that 
with no warnings whatsoever being given a 
prudent driver might collide with the train.” 
(Italics supplied.) 


In Louisville & Nashville Railroad Company 
v. Mahoney, 294 S. W. 777, where an auto- 
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mobile ran into the side of a freight train, 
the court said: 

“Appellant’s next contention is that the 
wigwag signal, if out of order, did not 
amount to negligence on the part of the 
railroad company as to appellees, because, 
as the company argues, the signal was not 
designed to light the highway so as to 
enable appellees and the driver of the auto- 
mobile to see the train on the crossing. Pos- 
sibly the light in the wigwag signal was not 
intended to give light to a traveler upon 
the highway so that he could see a train 
upon the track, but it was intended to give 
@ warning signal to travelers upon the high- 
way that the crossing was then occupied by 
a train or was about to be occupied by a 
train then approaching, and to warn the ap- 
proaching traveler of the danger of attempting 
to pass over the crossing, and a traveler upon 
the highway, who was acquainted with the 
fact that a wigwag signal bell and light 
was regularly maintained at that crossing, 
had a right to rely upon the efficiency of that 
signal to warn him of the approach of the 
train to the crossing and of the train upon 
the crossing, when he could not see and know 
of the presence of the train at or about the 
crossing.” (Italics supplied.) 


In the Mahoney case, the freight train was 
composed of some forty cars and the auto- 
mobile ran into the car next to the caboose 
of the train. The court further said: 


“Appellees and the driver, Dalton Ma- 
honey, were well acquainted with the crossing 
and its surroundings, and had been for 
several years next before the accident. They 
had lived in that community for a number 
of years, and only a short distance from the 
crossing. At the crossing and on the side of 
the track to which the coupe was approach- 
ing stood a post on which there was an 
electric wigwag alarm signal to warn travelers 
upon the highway of the approach or pres- 
ence of a train upon the track, and appellees 
as well as Dalton Mahoney knew of the 
wigwag bell, and that it would ring and wig- 
wag when a train approached the crossing 
and while a train was on the crossing. As 
appellees came to the crossing, realizing the 
danger of the place, and discussing the ques- 
tion of whether a-train was coming, each 
having listened therefor, they looked for 
and at the electrical signal bell to see whether 
it was showing ‘red,’ wigwagging and ring- 
ing, or either, and discovered that the sign 
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was standing still, the bell not ringing, and 
showing no red. This indicated to appellees 
that the track was clear, that there was no 
train in the block, and that it was safe to 
pass. This signal post could be seen for 
some distance before appellees arrived at 
the turn in the road that led over the cross- 
ing, and, when appellees discovered that the 
wigwag was quiet and indicated that there 
was no train in the block, they proceeded 
at a moderate rate of speed around the 
curve, ‘intending to go over the crossing, 
and, when only a few feet of the place, dis- 
covered, for the first time that the freight train 
was passing over the crossing and that the 
signal bell was not operating and was out 
of order, a fact that they did not thereto- 
fore know.” (Italics supplied.) 


Illinois Courts Consistent 


The Illinois courts have consistently held 
that where a railroad places a warning at a 
crossing, one who knows of such warning 
has a right to rely on the presumption that 
the warning will be given in the event it is 
dangerous to cross the tracks, and the rail- 
road will be liable for negligence in failing 
to give the customary warning. In the early 
case of Chicago & Alton Railroad Company 
v. Blaul, supra, the placing of a watchman 
at the crossing was the method of warning 
established by the railroad. The court there 
said: 

“When it is safe to cross the flagman does 
nothing, as a general rule, but when there is 
danger he gives notice, or should do so. This 
being the almost universal custom, we think 
VanGarvin, knowing that a flagman was 
usually stationed at this crossing, had a right 
to rely on the presumption that he was at his 
post and would do his duty, and that in the 
absence of any warning or signal of danger 
he was not chargeable with negligence in pro- 
ceeding to cross the tracks. Had the flagman 
been at his post and given the danger signal 
the accident would not have happened.” | (Ital- 
ics supplied.) 

The court, in Grubb v. 
Company, supra, stated : 


Illinois Terminal 


“Appellant had established a system of flash 
signals at this crossing to warn persons 
using the same of the approach of trains. 
From the testimony it appeared that, after 
reaching the crossing, the driver was cau- 
tioned, and all of the occupants of the car 


looked in both directions and saw no train, 
and plaintiff came to the conclusion no train 
was coming because the flash signal on the 
south side of the railroad was not working, 
and they proceeded at the rate of 20 miles per 
hour when they came in collision with the 
train... The testimony of the plaintiff tends 
to show that the occupants of the car relied 
upon the fact that the flash signal was not 
working and therefore there was no train 
coming. 

“In the case of Oswald v. Grand Trunk 
Western Ry. Co., 283 Ill. App. 86, it is said 
there are many cases throughout the courts 
of the country wherein the question, as to 
whether some failure on the part of the rail- 
road company to furnish a warning of an 
approaching train, either by bell, gates, or 
flagman, which at other times usually had 
been employed, relieves the traveler on the 
road of the same degree of care for his own 
safety as would otherwise be required. Those 
cases proceed on the theory that the traveler 
has the right to expect and be guided by the 
warning usually employed at the crossing, and 
that, although the warning was intended as a 
notice to the traveler, the absence of the warn- 
ing justified the traveler, if he relaxed his 
usual caution. Some of the cases going [go] to 
the extent of saying that tt is an invitation ex- 
tended to the traveler to cross the tracks with 
an implied assurance that no train is approach- 
ing, which he may to some extent rely upon 
and lessening [which lessens] the otherwise 
imperative duty of the traveler to stop, look 
and listen, 

“(3) The question of due care on the part 
of plaintiff is a question for the jury, when 
there is any evidence of the same given on the 
trial, from which any legitimate inference may 
be legally and justifiably drawn. Oswald v. 
Grand Trunk Western Ry. Co., supra.” (lItal- 
ics supplied.) 

In Greenfield v. Terminal Railroad Associa- 
tion of St. Louis, supra, the court declared : 

“The law is well established that a person 
who is familiar with the custom of a rail- 
road company to close gates maintained at 
its crossing with a public street or highway, 
when a train is about to pass, and who is 
acquainted with the location and surround- 
ings, has a right to rely upon the open gates 
as a notice to him that no train is close at 
hand, and as an invitation to him to make the 
crossing in safety, so far as an approaching 
train is concerned. Chicago & E. I. R. R. Co. 


UUOVDUDANONUAGEAUAU EAE AGA EAA EAA AULA suse 


PAGE 408 


ILJ—MAY, 1948 


XUM 


wil 


co 


vis 
tio 
pri 
thi 
laz 
ger 


Wn 


Ss’ 






















































Wa 


‘ain, 
rain 

the 
ing, 
per 

the 
“nds 
elied 

not 
train 


runk 
said 
yurts 
is to 
rail- 
f an 
s, or 
had 
1 the 
own 
‘hose 
veler 
y the 
, and 
as a 
varn- 
d his 
0] to 
NM eX- 
with 
oach- 
upon 
rwise 
look 


> part 
when 
om the 
e may 
ald v. 
(Ital- 


socta- 
ad: 

erson 
1 rail- 
red at 
hway, 
vho is 
ound- 
| gates 
ose at 
ke the 
aching 


R. Co. 


vvvnnuuUU duns 


1948 


PUL GLU RO A 


v. Schmitz, 211 Ill. 446, 71 N. E. 1050; Carlin 
v. M. C. R. R. Co., 189 Ill. App. 23; Wabash 
Ry. Co. v. Walczak, 49 F. (2d) 763, Lockridge 
v. M. & St. L. Ry. Co., 161 Iowa 74, 140 
N. W. 834, Ann. Cas. 1916A, 158; Flygen v. 
C. M. & St. P. Ry. Co., 115 Minn. 197, 132 
N. W. 10; Rademacher v. D. G. H. & M. 
Ry. Co., 158 Mich. 552, 123 N. W. 45; 
Hendrickson v. W. J. & S. S. R. R. Co., 102 
N. J. Law 310, 131 A. 875; Johnson v. Director 
General of Railroads, 278 Pa. 491, 123 A. 484, 
485; Palmer v. N. Y. C. & H. R. R. Co., 112 
N. Y. 234, 19 N. E. 678; Cleveland, C. C. & 
St. L. Ry. Co. v. Schneider, 45 Ohio St. 678, 
17 N. E. 321. Such person cannot be charged 
with negligence in so doing, if, in crossing, he 
exercises ordinary care for his own safety. 
Evansville & T. H. R. R. Co. v. Berndt, 172 
Ind. 697, 88 N. E. 612.” (Italics supplied.) 


Likewise in Oswald v. Grand Trunk West- 
ern Railway Company, 283 Ill. App. 86, the 
court held: 

“The testimony of the plaintiffs tends to 
show that they relied upon the fact that it had 
been customary for the defendant to protect 
persons crossing over the railroad by having 
a flagman at the crossing whenever a train was 
approaching and that they were induced to 
cross upon said tracks because of the fact 
that the flagman was not present ... One who 
knows that a flagman is employed by a railroad 
company at a certain crossing may presume 
that he will be at his post and warn him of 
the approach of trains, and is justified in pro- 
ceeding to cross the track in the absence of 
the watchman, although his view in one direc- 
tion is partially obstructed. Chicago & A. R. 
Co. v. Blaul, 175 Ill. 183; Chicago, St. Louis 
& Pittsburgh Railroad Co. v. Hutchinson, 120 
Ill. 587; Wabash Ry. Co. v. Walczak, 49 F. 
(2d) 763; Teague v. St. Louis Southwestern 
Ry. Co., 36 F. (2d) 217.” (Italics supplied.) 


The Illinois Supreme Court in Humbert v. 
Lowden, 385 Ill. 47, [19 CCH AvutomosiLe 
Cases 836], 53 N. E. (2d) 418, declared: 

“It is true that the record indicates that if 
deceased had looked in the direction from 
which the train was approaching, after the 
automobile had reached a point where his 
vision was not obstructed by the police sta- 
tion, he could and would have seen the ap- 
broaching train. Under the particular facts in 
this case, this is not conclusive as a matter of 
law, that he was guilty of contributory negli- 


was guilty of contributory negligence neither 
this court nor the Appellate Court can weigh 
the evidence. If there was any evidence, stand- 
ing alone, which tended to support the plain- 
tiff’s claim, it cannot be said, as a matter of 
law, that there was no evidence of due care 
on the part of the deceased .. . Here, for 
the protection of the public, appellees had 
erected and maintained crossing gates. If 
the gates were not lowered this amounted 
to an invitation to travelers on the highway. 
It was an assurance, to them, that they could 
cross over the railroad tracks in safety.” (Ital- 
ics supplied. ) 


In Surdyk v. Indiana Harbor Belt Railroad 
Company, et al., [22 CCH AutomosiLe CASES 
1087], 148 F. (2d) 795, the court stated: 

“In support of the judgment defendants 
contend that there was no substantial evi- 
dence tending to prove the negligence of 
defendants. They stress the point that plain- 
tiff’s conduct in driving his automobile 
across the railroad track after he saw the 
headlight on the train warranted the court 
in holding that he was guilty of contributory 
negligence .. . It must be remembered that 
we cannot weigh the testimony; rather we 
must give plaintiff the benefit of all the facts 
that the evidence tends to prove. To this end 
he is entitled to the full effect of every reason- 
able inference that can be drawn therefrom, 
and the evidence most favorable to him must 
be taken as true... It is well established 
law in Illinois, as well as in other jurisdic- 
tions, needing no citation of authorities, that 
human conduct must be judged by human 
standards; that negligence does not become a 
question of law alone, unless the acts con- 
stituting it are of such a character that all 
reasonable men would concur in pronouncing 
And the question of contributory 
negligence is ordinarily one of fact for the 
jury, and only becomes one of law where the 
undisputed evidence establishes that the injury 
resulted from the negligence of the injured 
party. If there may be a difference of opin- 
ion on the question, so that reasonable minds 
will arrive at different conclusions, then it is 
a question of fact for the jury.” (Italics sup- 
plied.) 


them so. 


Continuing, Chief Justice Kerner went on 
to say: 

“In Illinois it has been held that when a 
railroad assumes the duty of maintaining gates 


gence. ,In determining whether the deceased at the crossing of its tracks with a public 
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street, it is bound to discharge the duty with 
care, and for a failure to perform such duty 
which proximately causes injury to a person, 
it is liable in damages. Greenfield v. Terminal 
R. Ass’n., 289 Ill. App. 147, 151.” (Italics 
supplied. ) 

The court held: “Tested by the principles 
announced in the cases cited, we are impelled 
to the conclusion that it was a question of fact 
for the jury to determine whether, under all 
the circumstances here appearing, defend- 
ants were negligent, and if negligent, whether 
such negligence was the proximate cause of 
the accident, and whether plaintiff was guilty 
of contributory negligence.” (Italics supplied.) 


Federal and Other Authority 


In Baltimore & Ohio Railroad Company v. 
Corbin, [9 CCH Automostte Cases 505], 118 
F. (2d) 9, there was no eye-witness to the 
crash when the plaintiff’s decedent ran into 
and struck a train and was killed. The chief 
issue was whether the warning lights and 
bells were operating at the time of the acci- 
dent, and the evidence was in sharp conflict 
on this point. The court said: 


“Tt is a well-established rule, adopted in- 
ferentially by this Court (Conger v. Balti- 
more & Ohio R. R. 1908, 31 App. D. C. 139), 
that the quiescence of normally operative warn- 
ing signals is an ‘invitation to cross’, minimiz- 
ing the usual duty of diligence of one passing 
over a railroad crossing. Detroit United Ry. 
v. Weintrobe, 6 Cir. 1919, 259 F. 64; Teague 
v. St. Louis Southwestern Ry., 5 Cir. 1929; 36 
F. 2d 217; Wabash Ry. v. Walczak, 6 Cir. 
1931, 49 F. 2d 763; Notes, 1928, 53 A. L. R. 
973; 1935, 99 A. L. R. 729. The rule is 
peculiarly applicable, though not exclusively so 
(Conger v. Baltimore & Ohio R. R., supra), 
where the traveler, as here, is familiar with 
the crossing and has come to rely on the sig- 
nals to warn of approathing trains.” (Italics 
supplied.) 


In Hicks v. New York, New Haven & Hart- 
ford Railroad Company, 41 N. E. 721, (Mass.), 
the trial court directed a verdict for the 
defendant railroad, saying: 


“It cannot be said that the failure of 
the electric bells to ring at the approach of the 
train was not evidence of negligence of the 
corporation . . . The evidence tended to show 
that, if the apparatus had been kept in proper 
condition, the bells would have rung as the 
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train approached. Their unexplained failure 
to ring was therefore some evidence of negli- 
gence on the part of the corporation or its 
servants. White v. Railroad Co., 144 Mass, 
404, 11 N. E. 552; Mahoney v. Railroad Co., 
160 Mass. 573, 36 N. E. 588; Hennessy v. City 
of Boston, 161 Mass. 502, 37 N. E. 668.” (Ital- 
ics supplied. ) 

In Cleveland, Cincinnati, Chicago & St. 
Louis Railway Company v. Heine, supra, the 
court declared : 


“No legal duty rested upon appellant to 
establish and maintain such bells but as it in 
fact had done so, and decedent knew of the 
bells, he had the right to presume they would 
ring if a train or locomotive was approaching 
the crossing; and, if they did not ring, he could 
presume that the way was clear. Pennsylvania 
Co. v. Stegemeier, 118 Ind. 305, 20 N. E. 843, 
10 Am. St. Rep. 136.” (Italics supplied.) 

In Birmingham Southern Railroad Company 
v. Harrison, 82 So, 534 (Ala.), the court said 
that: “ . having installed the mechanical 
signal at public road crossings, and having 
educated or induced the traveling public (in- 
cluding Wetzel) to observe its warnings or 
dirgctions, on failure of the device to act,’ 
(Italics supplied) the railroad was held 
liable. 


In Keller v. Southern Railway Company, 
171 S. E. 73 (N. C.) the court spoke: 

“Plaintiff testified: ‘I was going west, going 
to Tennessee, as I drove towards the track; 
the light was green, it said to “Go” and I drove 
up on the track slowly, was making 6 or 8 
miles an hour,’ etc. The light being green and 
saying, ‘Go’, plaintiff had a right to presume 
that it was an assurance of safety and that the 
crossing was clear.” (Italics supplied.) 

The failure to maintain a proper warning 
signal at the crossing in question was the sole 
negligence charged in Teague v. St. Louis 
Southwestern Railway Company, 36 F. (2d) 
217. This crossing was guarded by an electric 
gong which was negligently out of repair. 
The court held: 


“The silence of the gong amounted to a 
representation or assurance by the railroad 
company that the crossing for the time being 
was safe. The failure of the gong to function 
was misleading to the public, and had con- 
tinued for a sufficient length of time to im- 
pute notice to the railroad company, and 
therefore to authorize the jury to infer that 
it was negligent.” (Italics supplied.) 
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In Sisk v. Chicago, Burlington & Quincy 
Railroad Company, 67 S. W. (2d) 830, the 
plaintiff approached a crossing where he 
knew there was an automatic electric signal 
installed. The signal was out of operation. 
The court remarked: 

“He had the right to rely upon the giving 
of signals if there was a train approaching 
and the continued silence of the automatic 
signal was an assurance to him from defendant 
that there was no immediate danger to be ap- 
prehended. Gorman v. St. Louis M. B. T. Ry. 
Co., 325 Mo. 326, 28 S. W. (2d) 1023; Per- 
kins v. Kansas City S. Ry. Co., 329 Mo. 1190, 
49 S. W. (2d) 103. In other words, tt was 
the negligence of defendant that lulled him into 
a false sense of security and put him in a posi- 
tion where hé was unable to avoid the accident 
when the necessity to avoid it arose.” (Italics 
supplied. ) 

Complaint was made, in Missouri Pacific 
Railroad Company v. Brown, 53 S. W. (2d) 
587 (Ark.), as to the giving of the following 
instruction to the jury: 

“If you find from the evidence in this case 
that the defendant had placed signal lights at 
the crossing where this accident occurred for 
the purpose of warning the traveling public 
at said crossing of the approach of its trains, 
that fact would not relieve the plaintiffs of 
the duty to look and listen for the approach 
of trains at said crossing, but if they were 
inoperative and not working at the time this 
plaintiff attempted to cross the said crossing, 
he might infer from the fact that said lights 
did not show that a train was coming, that no 
train was coming, and thereby be impliedly in- 
vited to cross said tracks.” (Italics supplied.) 

Holding that the giving of this instruction 
was proper, the court affirmed a judgment for 
the plaintiff. 


Revlett Case 


In Louisville & Nashville Railroad Com- 
pany v. Revlett, [25 CCH AutomosiLe CASES 
635], 65 N. E. (2d) 731, the Supreme Court 
of Indiana considered a case where an auto- 
mobile ran into the side of the nineteenth car 
of a freight train which was passing slowly 
over acrossing. The court said: 


“In the present case the evidence estab- 
lishes that the appellee was familiar with the 
crossing in question and had been for a great 
many years, and that he knew of the wig-wag 


signal system and the red flashing light. There 
was evidence that the lights were not work- 
ing and that the same had not been working 
for a period of about two weeks, and had 
said lights been operating, the same could 
have been seen by the appellee through the 
fog, and that the train could not be seen for 
the fog. Under these circumstances and from 
the other evidence in the case, the jury might 
well infer that the failure of said red lights 
to operate should have been known by the 
appellant and was an invitation to appellee to 
cross the track, and that such failure was the 
proximate cause of the injury. Louisville & 
N. R. Co. v. Mahoney, supra. All the other 
circumstances, such as the speed with which 
the automobile approached the crossing, 
whether or not appellee could have heard the 
gong sounding, or was justified in relying 
on said light working; and what, if any, pre- 
cautions the appellee should have taken for his 
own safety, were questions properly submitted 
to the jury and for them to decide. Both sides 
agree that the jury by its general verdict found 
that the proximate cause of the accident was 
the failure of the red flasher to work in the 
signal; this it had a right todo.” (Italics sup- 
plied.) 


Purpose of Signal Unimportant 


Regardless of the purpose in establishing a 
warning system at a railroad crossing, the 
negligent non-operation of the system is the 
violation of the railroad’s duty at the crossing. 
It may well be said that the signals were 
installed as a protection to the property of 
the railroad. Whether this is true is not 
important because were the installation to 
protect the lives and property of the travel- 
ing public, the result of its non-operation is 
the same. The public has a right to rely 
on the exercise of reasonable care on the 
part of a railroad to keep such a signal in 
good repair and in efficient working con- 
dition. A railroad is liable for its negligence 
in failing to carry out such duty. 


The Illinois Supreme Court in the Langston 
case stated: 

“The appellant claims as a matter of law 
that the railroad company does not owe 
the traveling public a duty under the law 
to give warning of a train upon the crossing. 
We think this may, as a general principle, 
be admitted to be true but that it does not 
apply to the present situation. The defend- 
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ant in this case undertook, by permitting 
the synchronizing of the signals at the Skokie 
highway crossing and at the railroad crossing 
to invite the public to cross its tracks when 
the lights were green to the west of the 
Skokie highway, and to warn the public 
that it should not cross the tracks when the 
lights to the west of the Skokie highway 
were red. The evidence discloses a case 
where there was an invitation to cross, with 
an implied assurance of safety. This is quite 
different from the ordinary case where the 
train is, in itself, warning and no invitation 
is made by the railroad company.” 


Conclusion 


A railroad’s duty at highway crossings is 
changing. Where legislatures pass statutes 
requiring the erection of warning signals or 
other safety devices, the duty of the railroad, 


as defined by statute, can be determined rather 
well. There is no such well-defined duty at 
the thousands of highway crossings which are 
not protected by statute. The case law is con- 
tinually changing. The courts of last review 
seem to be making such duty on the part of the 
railroad dependent upon the facts in each par- 
ticular case. It was for the purpose of voiding 
this situation that counsel for the railroad 
attempted in the Langston case to establish 
as the law in Illinios: (1) that highway 
crossing signals are solely for the purpose of 
giving warning of the approach of a train, and 
(2) that one injured in a collision of an auto- 
moble with the side of a train cannot recover. 
The failure to secure such holding leaves 
the railroad’s duty at highway crossings in 
Illinios dependent upon the facts in each 
accident. Perhaps justice requires that this 


should be so. [The End] 
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“A Rose by Any Other Name . . 2” 


It has recently been announced that the name of the National Conservation 
3ureau has been changed to the Accident Prevention Department of the Asso- 
ciation of Casualty and Surety Companies. The purpose of such a change is to 
clarify certain misunderstandings as to the purposes of the department in justice 
to those who make its services possible. There were many people who did not 
realize that this bureau was an accident prevention department and it was felt that 
there was obvious injustice in such a misnomer. 


Safety Habits of Humans and Chickens Compared 

John Cost, supervising staff engineer for safety at the New York Telephone 
Company, recently’ told New York’s 18th annual Safety Convention and Exposi- 
tion that although the accidental death rate in the United States had declined from 
85.5 per 100,000 population in 1913 to 71.8 in 1944, humans are only three times 
smarter than chickens in avoiding death by accident, not exactly a compliment to 
humans inasmuch as chickens are not noted for their brains. In advocating that 
employers be constantly on the lookout for emotional forerunners to accidents, 
Mr. Cost declared that safety was a “lot of little things” and that there was “no 
one single, large and as yet unfound cure-all” for accidents. He said that safety 
must be taught by constant repetition and that those who recognize the value of 
safe habits “must be good citizens and pass along what they have learned.” 
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Opinions here and there: 


“The Attorney General Says—” 


NON-ASSESSABLE 
MUTUAL POLICY DISQUALIFIED 





A foreign mutual company, having a su-- 
plus of $150,000, sought admission to 
Colorado under the 1921 Mutual Act, which 
requires that policies provide for a con- 
tingent premium, unless the company has 
a surplus of $200,000. The company pro- 
posed to issue policy contracts stipulating 
that they would be non-assessable, and, in 
lieu thereof, each member would agree to 
settlement of losses in proportionate share 
to premiums paid. Under Section 136, 
Chapter 87, 1935 Colorado Statutes, Anno., 
a mutual insurance company may only issue 
a policy without a contingent premium 
while it has a surplus equal to the capital 
required of a domestic stock insurance 
company transacting the same kinds of 
insurance. Since Section 141 of Chapter 87 
makes foreign mutual companies subject 
to the provisions of Section 136, and since 
the mutual company in question had a sur- 
plus less than that required by Section 136, 
the Attorney General advised the Insurance 
Commissioner that the 
form would not qualify for 
in Colorado.— Opinion of the 
Attorney General, April 2, 1948. 


proposed policy 
issuance 


Colorado 


LICENSING OF EMPLOYEES’ 
LIFE INSURANCE PLAN 


The Attorney General was asked whether 
an employees’ plan providing for life in- 
surance only, under which the employer 





under Minnesota Statutes 1945, Section 
63.36, which provides that no employer 
shall make deductions from the wages of 
his employees for the purpose of furnishing 
them with medical or hospital care, accident, 
sickness or old age insurance or benefits, 
unless he first receives from the Commis- 
sioner of Insurance a license for the benefit 
plan he operates or proposes to operate. 
He replied that in his opinion the words 
“or benefits” modified the preceding cate- 
gories and did not constitute a separate 
category which might of itself include a life 
insurance plan. Consequently, the plan was 
not within the licensing provisions of 
Section 63.36, unless it included the type 
of benefits described therein—Opinion of 
the Minnesota Attorney General, March 17, 
1948. 


EFFECT OF AMENDMENTS 
ON TAX ON FIRE INSURERS 


The Insurance Commissioner inquired of 
the Attorney General whether 68 O. S. 1941, 
Section 32.7, effective May 16, 1941, which 
levies a tax of five-sixteenths of one per 
cent of the total gross fire premium receipts 
of fire insurance companies doing business 
in the state, was in force and effect. On 
April 25, 1941, prior to the passage of the 
above act, 36 O. S. 1941, Section 104 was 
enacted, levying a four per cent 
premium tax on all foreign insurance com- 
panies doing business in Oklahoma, regard- 
less of whether they were fire companies 
or companies writing fire insurance. This 
act expressly provided that the taxes levied 





gross 


was to make deductions from the wages thereby “shall be in lieu of all other taxes 
of his employees, was subject to licensing or fees, and the taxes and fees of any 
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subdivision or municipality of the State.” 
The Attorney General advised: “The tax 
levied by 68 O. S. 1941, Section 32.7, was 
authorized by an act passed after the en- 
actment of Section 104, and hence was 
supplemental or in addition thereto. While 
it is true that Section 104 was amended 
by the 1945 act, which in turn was amended 
by the 1947 act, which amendments con- 
tinued to contain the provision ‘shall be 
in lieu of all other State taxes, fees, and 
taxes and fees of any subdivision or munici- 
pality of this State, except ad valorem 
taxes,’ said language, being merely a reen- 
actment in substance of the like language 
set forth in 36 O. S. 1941, Section 104, 
does not constitute legislation enacted after 
68 O. S. 1941, Section 32.7, so as to repeal 
the same by necessary implication. The 
general rule is that a reenactment in the 
same or substantially the same language 
considered as 
repeated, 


statute is 
language 


as the original 
a continuation of the 
and not as a new enactment.” Therefore, 
the Attorney General concluded that 68 
O. S. 1941, Section 32.7 was in full force 
and effect. — Opinion of the Oklahoma 
Attorney General, March 10, 1948. 


INSURANCE ON COUNTY 
AUTOMOTIVE EQUIPMENT 


The Attorney General was asked whether 
a county board could legally carry public 
liability and property insurance on its 
automotive equipment and pay the premium 
from county funds, and whether, in the 
event of an accident involving county 
equipment, the county would be liable in 
damages. The statutes confer broad powers 
on the county board iy the administration 
of county affairs. Section 23-104, R. S. 1943, 
provides that each county shall have power 
to make all contracts and to do all other 
acts in relation to the property and con- 
cerns of the county necessary to the exercise 
of its corporate powers; Section 23-106, 
R. S. 1943, provides that the county board 
shall manage the county funds and county 
business except as otherwise specifically pro- 
vided. The Attorney General concluded: 
“In view of the condition in which we 
find legal precedent, we are not at this 
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time prepared to say that a county is not 
liable for the negligent acts of its agents 
when functioning in a proprietary capacity. 
Such being the case, and under the broad 
powers which the statute reposes in the 
county board, we think the board should 
protect the citizens of the community and 
the public treasury by the mantle of in- 
surance against loss occasioned by the 
operation of its automotive equipment; and 
as long as there is a possibility of the 
county being required to respond in 
damages, that a claim for the premiums 
for insurance may be legally allowed. There 
is further justification for this position. 
Section 23-101, R. S. 1943, provides that 
any county may sue and be sued; so legisla- 
tive permission has already been granted 
for the bringing of an action against the 
county, in which case the insurance carrier 
would appear and defend on behalf of the 
county. When the rule of governmental 
exemption is applied, it exempts only the 
county. The individual involved has a per- 
sonal liability even if the injury be caused 
by the county’s failing to maintain and 
repair its automotive equipment. The re- 
sulting absurdity is apparent.”—Opinion of 
the Nebraska Attorney General, March 11, 
1948. 


VALIDITY OF FIRST LIEN 
MORTGAGEE’S TITLE POLICY 


The Insurance Commissioner submitted 
to the Attorney General for consideration 
a form of binder proposed for the use of 
title insurance companies, obligating them 
to issue a mortgagee’s title policy insuring 
the lien for construction advances. The 
policy would be issued upon the completion 
of the improvements or at any time prior 
thereto during the course of construction, 
at the option of the insured. The insuring 
agreement in the standard form policy 
promulgated by the board, which the title 
insurer would bind itself to issue, provides 
that the company will pay to the assured, 
as interest may appear, “All loss or damage 

which the assured may sustain by 
reason of the failure of, defects in, encum- 
brances upon or liens or charges against 
the title of the mortgagors or grantors 
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; existing at or prior to the date 
of this policy, including mechanic’s liens 
and materialmen’s liens now having priority 
or now existing but incomplete, which may 
hereafter be completed so as to gain priority, 
over the lien of the assured.” Whether 
or not the coverage contemplated and the 
obligations assumed by the title insurance 
company constituted “title insurance” was 
the primary question. Article 1302a, Sec- 
tion 1, Subsection (1) authorizes corpora- 
tions created thereunder “to insure titles 
to lands or interests therein . . . and 
indemnify owners of such lands, or the 
holders of interests in or liens on such 
lands, against loss or damage on account 
of encumbrances upon or defects in title 
to such lands or interests therein.” The 
Attorney General was of the opinion that 
the risk of the subsequent attaching of 
mechanic’s and materialmen’s liens was 
a risk of presently-existing defects and 
encumbrances, since the basis of the priority 
of subsequently-perfected mechanic’s liens and 
materialmen’s liens is the theory that they 
relate back to the beginning of the im- 
provement project. “We cannot say, there- 
fore, that such a risk is beyond the 
corporate powers of a title insurance com- 
pany ... in the absence of express statu- 
tory prohibitions.” As to the propriety 
of fixing a higher premium rate where such 
a binder is issued, the Attorney General 
advised that if the Board of Insurance 
Commissioners determines’ that the risk 
is sufficiently more hazardous than the 
normal risk of a mortgagee’s policy, it is 
authorized by the statute to give all such 
risks a separate classification and a sepa- 
rate rate-—Opinion of the Texas Attorney 
General, March 9, 1948. 


FINANCIAL RESPONSIBILITY ACT 
INCLUDES GOVERNMENT 
EMPLOYEE 


When a government automobile driven 
by a government employee on official busi- 
ness was involved in an accident, the 
Attorney General was asked to rule upon 
the applicability of the North Dakota 
Financial Responsibility Act to the govern- 
mental employee involved. The act re- 
quired the driver of a motor vehicle 
to file certain reports and furnish proof 


of financial responsibility. In his reply, 
the Attorney General first pointed out that 
Section 31 of the act excludes vehicles 
owned and operated by the United States, 
the state, and any other political sub- 
division of the state or any municipality 
therein. However, he went on to say that 
he did not think that it was intended by 
the legislature, at the same time, to exempt 
the drivers of such vehicles. He declared: 
“It is our opinion that the language . 
must be strictly construed. It provides 
that this chapter does not apply with 
respect to any motor vehicle owned. and 
operated by the United States, this state, 
or any other political subdivision of this 
state or any municipality therein. . . . It 
should be noted that the statute does not 
exempt the driver of any motor vehicle 
owned by the United States, this state, 
or any of its subdivisions, and such exemp- 
tion cannot be read into this statute by 
implication. It is the opinion of 
this office, therefore, that the exemption 
in said Section 31 of Chapter 256 of the 
1947 Session Laws applies to motor vehicles 

but that it does not apply to drivers 
of such motor vehicles. .’—Opinion of 
the North Dakota Attorney General. April 
21, 1948. 


RECIPROCALS MAY WRITE 
MULTIPLE LINE COVERAGES 


When the Indiana Insurance Law (Chap- 
ter 162 of the Acts of 1935 plus subsequent 
amendments) was amended by Chapter 50 
of the Acts of 1947 (Section 75%) to permit 
domestic insurers to write both casualty 
and fire insurance instead of limiting the 
company to one of the two coverages, the 
Attorney General was asked to rule upon 
the applicability of the new law to the State 
Automobile Association. In considering his 
reply he pointed out the fact that the 
Association was organized in 1919, but not 
as a corporate entity, and was burdened 
with the restriction that those who ex- 
change reciprocal or interinsurance con- 
tracts under it are authorized to write 
only fire and automobile insurance. How- 
ever, Chapter 50 is not confined to corporate 
insurers, he said, but provides that “all 
domestic insurers who now comply with 
Chapter 162 shall have all the rights, powers 
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and privileges conferred by this section.” 
He said: “In the absence of clear legisla- 
tive intent to exclude reciprocal and inter- 
insurance exchanges, I am of the opinion 
that we are not justified in reading such 
an exception into Chapter 50.” He pointed 
out that there were certain matters, such 
as present compliance and charter powers 


(reciprocals having no charters), which 
made the applicability of the new section 
to such a class doubtful. But, in spite 
of such features, he believed that the law 
as it read made such companies eligible to 
write multiple line coverage.—Opinion of 
the Indiana Attorney General. “April 14, 
1948. 


em 


All Risk Policies Not All Risk? 


By way of encouraging Mutual agents to explain coverages to insureds, 
W. H. Rodda, secretary of the Transportation Insurance Rating Bureau, in 
Chicago pointed out several popular misconceptions concerning the so-called 
all risk policies. He showed them that it didn’t cover ordinary wear and tear, 
damages resulting from the ordinary wilful acts of the insured, property subject 
to exceptionally high hazard, nationwide catastrophies and vehicles and other 
property ordinarily protected by special policies. He also related the advantages of 
the all risk policy, generally accepted as the broadest type of coverage available. 


Riot or Revolution? 


Whether or not insurance companies stand to lose a large sum of money 
as a result of the recent uprisings in Bogota, Colombia, will be determined 
by whether the Colombian officials now investigating the disturbance determine 
that it was a riot or a revolution. Many fire insurance policies cover loss 
from riots and other policies cover riots directly. While life insurance figures 
have not been given out as yet, it is known that some 5,000 stores and offices 
were broken into and ransacked in addition to public buildings and churches. 
A preliminary estimate of the loss in business is in the neighborhood of 150 
million dollars. 


Increase Social Security Benefits? 


The social security advisory council of the Senate finance committee has 
approved a program for expanding and extending social security benefits, to 


include practically all workers and double the benefits. This would involve 
an increase of the tax on employers and employees from one percent to one 
and a half percent and raise the amount of earnings upon which the tax is 
applicable from $3,000 to $4,200. The program involves limits of from $20. 
to $78. per month in benefits as against the present ones of from $10. to $44. 
in addition to many other provisions. 
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“ACTUAL USE"’ 
AND INSURED’S PERMISSION 


(OHIO) 
@ Insurer’s liability 
After recovering a judgment against 
Reynolds, the non-owner driver of a truck, 
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Medical provision—“‘Use of auto- 
mobile” construed (Ohio) 
Omnibus clause—Scope of permis- 
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Reports—Auto agent (Ga.) 
Riders—Territorial restriction 
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Lookout —Workman pinned between 
truck and loading dock (Mo.) 
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Manufacturer's Liability — Piece of 
welding rod in tank (Okla.) 

Minor’s Liability — Unemancipated — 
Parent’s right to sue (Pa.) 


Owner's Liability 
Horses straying (N. C.) 
Unlicensed minor driver (Mich.) 
Volunteer injured (N. C.) 


Railroad Crossing Collisions — Com- 
pliance with regulations—Common 


law negligence (Ill.) 


Stalled Vehicles—Standing on should- 
er—Passer swerving (N. C.) 


Telephone Company’s Liability—P ole 
beyond curb line (N. C.) 


Tortfeasor’s Liability—Settlement with 
conditional vendee (Mass.) 


Te ea 


plaintiff filed a supplemental petition to 
recover the amount of the judgment from 
the owner’s liability insurer on the ground 
that the omnibus clause extended coverage 
to the driver. The omnibus clause pro- 
vided coverage for any driver “provided 
the actual use of the automobile is with 
the permission of the named insured.” On 
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the day of the accident Reynolds sought 
casual employment from the owner of the 
truck at his furniture store. The insured 
employed him to make a delivery of furni- 
ture and gave him a note to present at 
the parking lot a block away where the 
truck was stationed. Reynolds made the 
delivery and returned to the store, where he 
purchased a baby bed and requested permis- 
sion of the insured to use the truck to 
deliver the bed. The insured gave Reynolds 
the permission and told him that after he 
completed his mission he should return 
the truck to the parking lot. Reynolds 
took the truck at three o’clock in the 
afternoon, and the accident occurred 
shortly after eight o’clock in the evening. 
It seemed logical to the court to construe 
the term “actual use” as referable to the 
use being made of the car at the time and 
place of the accident and, if that be outside 
the reasonable scope of the permission 
granted, to hold that coverage is not ex- 
tended to the driver. The permission was 
explicit, and while no affirmative instruc- 
tions against other use were given, yet all 
implications to be drawn from the circum- 
stances tended toward the definite limitation 
to make delivery one block away and return 
the truck immediately to the parking lot. 
Some three hours later, beyond the area 
necessary to the contemplated use and 
beyond the scope of the purpose for which 
the driver was in possession, the accident 
occurred. The court concluded that the 
actual use was not with permission of the 
named assured within the terms of the 
policy. Judgment of the lower court was 
affrmed.—Gulla v. Reynolds et al. Ohio 
Court of Appeals, First Appellate District, 
Hamilton County. March 22, 1948. 29 
CCH AvtTomosite CAseEs 282. 

Ginnochio & Ginnochio, for Plaintiff, Ap- 
pellant. 


Robert G. McIntosh, ‘for Defendants, Ap- 
pellees. 


HORSES AT LARGE ON HIGHWAY 


(NORTH CAROLINA) 
© Owner’s liability 
Duty to make all-night search 


Between eight and nine o’clock in the 
evening plaintiff was traveling along the 
highway when two of defendant’s horses 
came out of the side road going towards 


defendant’s dairy barn and ran into the 
side of the car. Plaintiff called defendant, 
who said he had been away, and, upon his 
return home at sundown, found that two 
of his horses were out. He hunted for 
one-half hour, whereupon he gave up the 
search and went to bed. His wife and 
daughters and others joined in the search, 
but gave up when plaintiff did. The weather 
was inclement, with a light drizzling rain. 
The question before the court was whether 
the evidence sufficed to take the case to the 
jury in the face of a demurrer. Did defend- 
ant act as a reasonably prudent person in 
abandoning the night search for the horses 
after he and others had looked for them 
for one-half hour in the rain? The law 
requires only reasonable foresight and pre- 
vision, which defendant seemed to have 
exercised. The horses had never before 
broken out of their stable or lot, and 
defendant had no reason to believe that 
they might attack travelers or vehicles on 
the highway, or that injury was likely to 
result to anyone from their being at large 
at night. Judgment for plaintiff was re- 
versed.—Bethune v. Bridges. North Car- 
olina _Supreme Court. March 12, 1948. 
Filed March 17, 1948. 29 CCH AvuTOMOBILE 
Cases 290. 


S. Ray Byerly, for Plaintiff, Appellee. 
W. W. Seymore, for Defendant, Appellant. 


FINGER CRUSHED 
UNDER TRUCK WHEEL 


(NORTH CAROLINA) 


@ Volunteer injured 
Contributory negligence 


Defendant’s employee, accompanied by a 
helper, Junior Wilkins, was in the act of 
delivering a load of coal to plaintiff’s to- 
bacco barn. Plaintiff directed the driver to 
put the coal in a pen which plaintiff had 
made for that purpose from firewood. It 
was necessary to back the truck down a 
slight incline to get the rear end in position 
to unload. While the truck was being 
backed down grade, the driver hollered, 
“Scotch the truck!” Immediately the helper 
began to gather some small rocks for that 
purpose, but thinking that the rocks were 
too small, plaintiff got a piece of firewood 
and threw it behind the rear wheels. In- 
stead of stopping, the rear wheels rolled 
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over the stick of wood, which plaintiff 
sought to retrieve from in front of the 
wheels so as to replace it behind them. 
The wheels “spun” in a forward motion, 
engaging the stick of wood under which 
plaintiff had put his hand, and crushing 
one finger so that amputation was neces- 
sary. The court was of the opinion that 
the truck driver could scarcely be held to 
have foreseen that particular injury, or 
any injury of a similar nature, as a con- 
sequence of his act in attempting to move 
the truck forward. Plaintiff’s contributory 
negligence was in part, at least, the proxi- 
mate cause of producing his injury. Judg- 
ment of nonsuit was affirmed.—Benton v. 
Johnson. North Carolina Supreme Court. 
March 5, 1948. Filed March 17, 1948. 29 
CCH AutomosiLe Cases. 300. 


Avalon E. Hall, for Plaintiff, Appellant. 


W. M. Allen, Hoke F. Henderson, for De- 
fendant, Appellee. 


GRANDSON DRIVING 


(INDIANA) 


@ Owner’s control 
Imputed negligence 





Plaintiff consented to his seventeen-year- 
old visiting grandson’s use of his car to 
take some friends swimming. After the 
permission had been granted, plaintiff de- 
cided to go along and visit some friends. 
The grandson picked him up after he had 
finished swimming, and on the return trip, 
the boy collided with the rear of defendants’ 
truck which had stalled on the highway. 
The jury returned a verdict in the sum of 
$20,000 for plaintiff, who sustained serious 
injuries in the collision. The reviewing 
court agreed with defendants that the trial 
court erred in overruling their motion for 
new trial. It was prejudicial error to 
exclude from the consideration of the jury 
the question of whether, after plaintiff had 
given his grandson permission to use the 
car, his subsequent action in going with 
the boys reestablished his right to control 
his automobile. The questions of contribu- 
tory negligence, control, and whether the 
contributory negligence, if any, of the 
grandson could be imputed to his grand- 
father presented factual issues for the jury’s 
determination. Judgment for plaintiff was 
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reversed.—Emge et al. v. Sevedge. Indiana 
Appellate Court. January 19, 1948. 29 
CCH AvuTOMOBILE CasEs 281. 

Waller, McGinnis & Clippinger, 1018 Citizens 


National Bank Building, Evansville, Indiana, for 
Appellants. 


McDonald & McDonald, Princeton, Indiana, 
for Appellee. 


UNLICENSED MINOR DRIVER 
(MICHIGAN) 


© Owner’s liability 
Implied consent 





Plaintiff was injured by an automobile 
owned by defendant and driven, without a 
license, by his minor daughter. At the 
time of the accident defendant was in 
Florida. Consequently, his daughter was 
driving on the night in question without 
his personal knowledge. Did she have his 
implied consent? He had left the car, the 
keys and title with his daughter because 
he wished her to be able to drive or dispose 
of it if a fatal accident happened to him on 
his journey. Although he knew she had 
no driver’s license, he left the automobile 
in her charge with the instruction that 
she was not to drive it except for an 
emergency. The daughter testified that 
she was late for work that day, and her 
father admitted that being late for work 
might be termed an emergency. Defendants 
argued that the trial court erred in sub- 
mitting to the jury the question whether 
the daughter was driving with the implied 
consent of her father and that a judgment 
of no cause of action should have been 
entered for both defendants notwithstand- 
ing the verdict. They claimed that the 
positive testimony of the daughter and her 
father that he had told her she was not 
to drive except in case of emergency had 
overcome the statutory presumption that 
she was driving with his consent. The 
court did not concur with this contention, 
ruling that there was testimony from which 
the jury might reach the opposite conclu- 
sion. Judgment for plaintiff was affirmed. 
—Cebulak v. Lewis et al. Michigan Su- 
preme Court. Filed April 5, 1948. 29 CCH 
AUTOMOBILE CASES 262. 

Heilman & Purcell, Saginaw, Michigan, for 
Defendants, Appellants. 

No brief filed for Plaintiff, Appellee. 
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TELEPHONE POLE 
BEYOND CURB LINE 


(NORTH CAROLINA) 
e Arm extending out of window 





Defendant maintained a telephone pole 
six inches outside the traveled portion of 
the street, in the grass plot portion of the 
sidewalk, six inches from the street curb. 
As plaintiff drove down the street, his left 
rear tire blew out, causing the car to skid. 
In the emergency plaintiff inadvertently 
placed his right foot on the accelerator 
instead of the brake, thereby causing the 
car to increase in speed and skid farther 
across the road to the left. The motion 
of the car threw plaintiff's left arm out of 
the open window, and as the car passed 
the telephone pole, his left arm was caught 
between the pole and window and was so 
injured that it had to be amputated. Plain- 
tiff contended that the public highways 
from side to side and end to end belong 
to the public, which is entitled to free 
passage along any part thereof; that de- 
fendant’s pole therefore constituted a haz- 
ard or menace to persons using the highway 
for ordinary travel; and that the mainten- 
ance of the pole just outside the street 
was in violation of a town ordinance. 
“Surely,” the court declared, “all portions 
of a public way, from side to side and 
end to end, are for public use in the ap- 
propriate and proper method. . . . But 
this does not mean that a motorist is at 
liberty to drive his vehicle over and across 
the sidewalk or the grass plot between the 
sidewalk and street or to complain that 
objects there maintained obstruct his free 
use of the vehicular lane of travel. . . . We 
are unable to perceive that defendant, in 
the exercise of due care and foresight, 
could have foreseen or anticipated that a 
motorist traveling along the street would, 
voluntarily or involuntarily, place his arm 
out of the window to such an extent that 
it would come in contact with the pole. 
Plaintiff’s injury was a casualty of auto- 
mobile travel which is not properly charge- 
able to defendant.” Judgment for plaintiff 
was affirmed.—Delma Wood, etc. v. Caro- 
lina Telephone & Telegraph Company. 


North Carolina Supreme Court. March 5, 
1948. Filed March 17, 1948. 29 CCH 
AUTOMOBILE CAsEs 256. 


Parker & Parker, for Plaintiff, Appellant. 
Leggett & Fountain, for Defendant, Appellee. 


CLEANING WINDSHIELD 
IN CENTER OF ROAD 
(MINNESOTA) 


@ Rear-end collision 
Contributory negligence 





Plaintiff had stopped on the highway at 
night during a heavy snowstorm to remove 
the snow which had accumulated on the 
windshield and was obstructing his vision. 
‘The rear lights were somewhat dimmed by 
the snow coverage. While plaintiff was 
standing to the left of his car near the 
center lane of the highway, defendant’s car 
ran into the rear of plaintiff's car, pushing 
it against plaintiff and causing his injuries, 
Defendant did not see plaintiff’s car until 
shortly before the collision. He was then 
unable to pass it to the left because of a 
car approaching from the opposite direc- 
tion, and he sideswiped plaintiff’s car in 
attempting to swing to the right and pass 
it on the graveled shoulder. Notwith- 
standing poor visibility and the hazardous 
driving conditions, plaintiff parked on a 
main paved highway, and without observing 
approaching traffic, proceeded to remove 
the snow from the windshield. He made 
no attempt to move his car to the shoulder, 
where there was ample parking space. His 
actions were not only dangerous to him- 
self, but created a dangerous condition for 
all drivers using the highway, and were 
such as to establish as a matter of common 
law, separate and apart from statutory 
regulations with reference to parking, that 
his negligence was a proximate cause of 
the accident, making it mandatory for the 
trial court to direct a verdict against him. 
Judgment for defendant was affirmed.— 
Henry v. Hallquist. Minnesota Supreme 
Court. Filed March 25, 1948. 29 CCH 
AUTOMOBILE Cases 272, 

Paul Stratton, Granite Falls, Minnesota, Tom 
Bergin, 610 Baker Building, Sidney S. Feinberg, 


511 Andrus Building, Minneapolis 2, Minnesota, 
for Appellant. 


Freeman & King, 1167 N. W. Bank Building, 
Minneapolis 2, Minnesota, for Respondent. 
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ASSESSMENT 
OF MUTUAL POLICYHOLDER 


(TENNESSEE) 
e@ Insolvency at time of execution 





The receiver of the Central Mutual In- 
surance Company of Chicago brought an 
action in debt in the amount of $622.68 
and interest against defendant policyholder, 
the amount constituting the assessments 
against defendant under three policies of 
automobile liability insurance taken out 
with the insurance company. The assess- 
ments were made by the receiver and con- 
firmed by the Circuit Court of Cook 
County, Illinois, on March 19, 1940, and 
were in the amount of one hundred per 
cent of the premiums express or named in 
the respective policies on all individuals 
and corporations who, at any time from 
January 31, 1935, to January 11, 1937, were 
holders of a policy or policies of insurance 
issued by the company. The trial judge 
sustained defendant’s contention that the 
claim was barred by the six-year statute 
of limitations and dismissed the suit. The 
Court of Appeals reached the same conclu- 
sion, but upon a different ground, namely, 
that the company had not complied with 
the Tennessee statute in that it was insol- 
vent at the time the policies were executed. 
The receiver argued that the provisions of 
Section 6334 of Williams’ Code, relating to 
the admission of a foreign mutual insurance 
company to do business in Tennessee, are 
not applicable once the company has been 
licensed and authorized to do business in 
the state. The reviewing court did not 
think that the narrow construction insisted 
upon by the receiver could be placed on 
Section 6334 of the Code: “We are of the 
opinion that the legislature intended that 
mutual insurance companies doing business 
in this state under Section 6334 were to 
maintain solvency, as was expressly re- 
quired by Code Section 6350.” Since the 
company was insolvent when the policies 
were executed, thus failing to comply with 
the statute at the time the contracts were 
executed, the receiver could not recover 
upon the assessment in Tennessee. The 
writ was denied.—Keehn, Receiver, Central 
Mutual Insurance Company of Chicago v. 
Armstrong, d. b. a. Armstrong Transfer 


Company. Tennessee Supreme Court. Feb- 
ruary 28, 1948. 29 CCH AuTomosiLe CASES 
243. 

James S. Shields, Ira W. Hurley, Chicago, 


Illinois, Chambliss, Chambliss & Brown, Chatta- 
nooga, Tennessee, for Plaintiff. 


McDonald & McDonald, J. A. Osoinach, Mem- 
phis, Tennessee, for Defendant. 


OBSTRUCTED VIEW AT CROSSING 


(ILLINOIS) 


® Railroad’s liability 
Compliance with Commerce Com- 
mission regulations 





Isabelle Legg, who had been sitting at a 
desk in the front window of her filling 
station located some fifty feet northwest 
of defendant’s tracks, testified that there 
was a garage on the southwest side of the 
tracks, the east end of which was fifty-one 
feet from the railroad’s right of way. There 
were other buildings west of the garage 
with only two and one-half feet between 
them. At the time of the accident there 
was a large semi-trailer truck between the 
garage and railroad, which truck obstructed 
the view to the south. Another witness 
testified that there was also a car parked 
between this trailer truck and the tracks and a 
tall sign was located between the garage and 
tracks. On each side of the crossing were 
illuminated signs with the word “STOP” 
written vertically on them. This was the 
sole warning signal at the crossing. The 
decedent, who was driving a coal truck, 
collided with one of defendant’s trains at 
this crossing. A witness testified that the 
decedent had slowed down as he approached 
the crossing. On appeal from a judgment 
for plaintiff, defendant contended that the 
decedent had not exercised due care for his 
own safety and that the railroad was not 
guilty of causal negligence, since it com- 
plied with the requirements of the Com- 
merce Commission in regard to warning 
signs. In 1929 the city had asked the 
Commission to require the railroad to main- 
tain a watchman at the crossing, but the 
request was denied. However, defendant 
had a common law duty to exercise ordi- 
nary care or reasonable prudence at the 
crossing. “A holding that compliance with 
the Commerce Commission rulings barred 
an inference of negligence as a matter of 
law, would be tantamount to the abolition 
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of a jury in all cases where the Commission 
had entered an order.” Judgment for plain- 
tiff was affirmed.—Karlock, Admr. v. New 
York Central Railroad Company. Illinois 
Appellate Court, Second District. March 
9, 1948. 29 CCH Auvtomosite Cases 255. 

Eva L. Minor, Kankakee, Illinois, for De- 
fendant, Appellant. 


Donald D. Zeglis, Momence, Illinois, for Plain- 
tiff, Appellee. 


REPORTS REQUIRED 
OF AUTO AGENT 


(GEORGIA) 
e Group automobiles covered 
Defendant issued a policy protecting 


plaintiff from loss by theft of his auto- 
mobiles. The policy required that on or 
before the fifteenth day of each month the 
insured should furnish the company with 
a statement of the actual cash value of all 
automobiles at risk thereunder, showing 
separately values at each location of new 
automobiles, second-hand automobiles, in- 
cluding automobiles used in repair service, 
and the amount of the insured's equity, 
if any, in automobiles consigned to him 
for sale, at the close of business on the 
last business day of the preceding month. 
In an action by plaintiff to recover the 
value of an automobile stolen from him on 
March 28, 1947, the insurer denied liability 
on the ground that plaintiff had failed to 
make the required reports. Plaintiff in- 
sisted that he had made the reports, that 
sometimes he delivered the reports to the 
agent with whom he dealt, and sometimes 
the agent picked them up at his place of 
business. The agent testified that plaintiff 
did not make any of the required reports 
prior to the time of the theft. The incep- 
tion of the policy was ‘in September, 1946. 
An accountant from the company’s office 
testified that reports under the policy were 
not received in the office until after the 
time of the alleged theft, but that eight 
monthly reports were received from their 
agent on the dates shown by the reports 
themselves, six of which were received on 
May 23, 1947, and the last two on June 16, 
1947. The jury, which found the reports 
to have been filed monthly by plaintiff with 
the agent as required by the policy, is 
the final arbiter of fact. Judgment of the 


trial court overruling defendant’s motion 
for a new trial was affirmed.—Agricultural 
Insurance Company v. Crane. Georgia 
Court of Appeals. March 19, 1948. 29 
CCH AvuTomosiLe CAsEs 239. 

Smith, Partridge, Field, Doremus & Ringel, 
Atlanta, Georgia, for Appellant. 


George Durden, G. Eugene Ivey, Arnold Shul- 
man, Atlanta, Georgia, for Appellee. 


“PUBLIC CONVEYANCE 
OR LIVERY’’ EXCLUSION 


(ILLINOIS) 


@ Medical expense policy 
Transportation of others 





The liability policy covering plaintiff's 
vehicle contained a provision obligating 
the insurer “to pay to or for each person 
(including the insured) who sustains bodily 
injury, caused by accident, while in or 
upon, entering or alighting from the auto- 
mobile the reasonable expense of 
necessary medical, surgical, ambulance, hos- 
pital and professional nursing services. .. .” 
The insurer was relieved of liability under 
any of the coverages while the automobile 
was used as a public or livery conveyance. 
Plaintiff, a resident of Lombard, Illinois, 
drove to California, While there she called 
at a travel agency in response to an ad- 
vertisement soliciting people who were seek 
ing transportation and persons who were 
willing to transport others, telling them 
she planned to drive to Texas. She secured 
three passengers, who paid her for their 
transportation. As the party was driving 
through New Mexico, an accident occurred 
in which the insured and her mother were 
injured and required medical attention and 
hospitalization. The mother’s claim was 
assigned to plaintiff. Quoting from Pimper 
v. National American Fire Insurance Com- 
pany, 139 Nebraska 109, the court stated: 
“*The term public conveyance means a 
vehicle used indiscriminately in conveying 
the public, and not limited to certain 
persons and particular occasions or gov- 
erned by special terms. The words public 
conveyance imply the holding out of the 
vehicle to the general public for carrying 
passengers for hire. The words livery con- 
veyance have about the same meaning.” 
The court concluded that plaintiff was not 
using her automobile as a public or livery 
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conveyance. Judgment for plaintiff was 
affirmed.—McDaniel v. Glens Falls Indem- 
nity Company. Illinois Appellate Court, 
Second District. March 9, 1948. 29 CCH 
AUTOMOBILE CASEs 177. 

Michael J. Thuma, 175 West Jackson Boule- 
vard, Chicago, Illinois, for Appellant. 


George H. Morton, Lombard, Illinois, for Ap- 
pellee. 


TERRITORIAL RESTRICTION 
ON USE OF TRUCK 


(FLORIDA) 


@ 500-mile radius 
“Regular and frequent” use 


The insured was a resident of Laurel, 
Delaware, where his truck was principally 
garaged. A rider attached to his automobile 
liability policy stipulated that the regular 
and frequent use of the truck would be 
confined to the territory within a 500-mile 
radius of the limits of the city of principal 
garaging. The question before the court 
was whether or not the insurance com- 
pany was liable to indemnify its insured in 
the amount of a judgment rendered against 
him for damages caused by the collision of 
the truck with the car of one McCoy, as 
a result of which the latter’s wife was 
fatally injured. The lower court found 
that within a period of approximately six 
weeks, the truck had made two trips to 
Florida and was then on its third and 
last trip, and that it was apparent that 
only a limited use of the truck was made 
by defendant’s son in his vegetable buying 
activities in Florida, and not so regular 
and frequent use of the vehicle as would 
exclude it from coverage. The reviewing 
court considered the question thusly: “The 
term ‘regular’ and the term ‘frequent’ is 
each a relative term, depending upon the 
facts and circumstances. For instance, a 
fast-moving, lightly-loaded automobile is 
capable of making more frequent trips than 
a slow-moving, heavily-laden one, and what 
would be frequent trips for the latter might 
not be considered so frequent for the former 
vehicle. The distances of the trips would 
also enter into the question of frequency. 
Regularity might encompass the idea of a 
fixed time of departure and return—the idea 
of a regular run or schedule.” The degree 












































of use beyond the 500-mile zone made by 
the insured and permitted by the policy 
presented mixed questions of law and fact 
which the lower court found against the in- 
surer. The higher court was unable to say 
that the finding of fact was clearly wrong. 
Judgment of the lower court was affirmed.— 
Pennsylvania Casualty Company v. McCoy. 
United States Circuit Court of Appeals, 
Fifth Circuit. April 1, 1948. 29 CCH 
AUTOMOBILE CASEs 180. 

H. Reid DeJarnette, Miami, Florida, for Ap- 
pellant. 

L, J. Cushman, Miami, Florida, for Appellee. 


UNLIGHTED ROAD ROLLER 
STRUCK DURING STORM 


(NEW HAMPSHIRE) 


e Contractor’s liability 
Highway under construction 
Jury instructions 





Plaintiff’s automobile collided with de- 
fendant construction company’s unlighted 
road roller on a new highway in the process 
of construction. A heavy thunder shower 
was in progress, and although plaintiff in- 
tended to follow the old road, she inad- 
vertently entered the new road without 
seeing any lights, signs or barrier. After 
proceeding for some distance, she recog- 
nized the new highway, but continued on 
her way for a total distance of six or seven 
miles, when she encountered a barrier com- 
pletely across the road. She then reversed 
her course, proceeding south at a speed 
of about twenty miles per hour. Without 
warning, she struck the gasoline road roller 
which occupied the best part of the south- 
bound lane. Although her windshield 
wipers were in operation and her headlights 
showed the road ahead for a distance of 
forty to fifty feet, she could barely see 
because of the storm. There was evidence 
that for several months prior to plaintiff's 
entry upon the highway, the lane over 
which she entered had been open to passage 
and the highway used by the general public. 
On appeal from a judgment for plaintiff, 
the court declared that basically defendant’s 
duty was no different from that owed by 
any possessor of land to a trespasser or 
licensee, and was determinable according to 
the rule of reasonable anticipation. The 
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issue of defendant’s negligence was clearly 
for the jury. There was error in instructing 
the jury that plaintiff was not a trespasser, 
since this was an issue for the jury. It 
was also error to instruct that plaintiff 
“had a right to drive upon the road 

as a public highway subject to some 
restrictions, as you find conditions to have 
been on the night of the accident.” Use 
of this phrase in the instruction was 
prejudicial to defendant because of the con- 
notation which it carried. The implication 
was that since the highway was public, 
plaintiff necessarily had a right of passage, 
even though it might be restricted. A new 
trial was granted.—Savoie v. Littleton 
Construction Company. New Hampshire 
Supreme Court. March 2, 1948. 29 CCH 
AUTOMOBILE CASEs 181. 


Philip J. Biron, Osgood & Osgood, Clinton 
S. Osgood, for Plaintiff. 


Paul E. Nourile, Frederick W. Branch, for 


Defendant. 


PROSPECTIVE BUS PASSENGER 
LEANS AGAINST TRUCK 


(KENTUCKY) 


e@ Intoxicated motorist hits truck 
Bus company’s liability 
Position of bus 


While waiting near a parked bus, one 
arm resting on the bed of a truck parked 
in front of the bus, plaintiff was injured 
when an intoxicated motorist collided with 
the parked truck. The bus was parked 
near the middle of Highway 72 close to 
its intersection with Highway 119 in the 
community of Blackmont. The approach 
to the intersection was in the form of 
a V, the center of which was used by the 
community and defendant as parking space. 
Plaintiff had walked over to the bus, and 
during the driver’s temporary absence, stood 
near the open door conversing with other 
persons in the vicinity. Defendant’s bus 
played no part in the accident except that 
it was present in the vicinity. Plaintiff 
based his claim against the bus company 
on failure to furnish him a reasonably safe 
place to board, parking the bus where it 
might obstruct the highway, and violation 
of a statute prohibiting parking within 
an intersection. However, the bus was not 
parked within an intersection, but on the 


approach to the intersection. The court 
concluded that defendant’s driver was 
guilty of no act or omission which could 
by any stretch of the imagination con- 
stitute a violation of any duty owed plain- 
tiff, and that he could not in the exercise 
of the highest degree of care anticipate 
the extremely reckless driving of the 
motorist, his failure to slow down in order 
to stop at the intersection as required by 
law, the presence of another parked auto- 
mobile, which the motorist claimed con- 
tributed to the accident, the collision of 
the truck and car, or the position of plain- 
tiff loitering in the vicinity. A _ verdict 
should have been directed for defendant. 
Judgment for plaintiff in the amount of 
$20,000 was reversed.—Howard, d. b. a. 
Ethel’s Bus Line v. Fowler. Kentucky 
Court of Appeals. December 12, 1947. 29 
CCH Avutomosite CAsEs 245. 

G. E. Reams, Harlan, Kentucky, Cleon K. 
Calvert, Pineville, Kentucky, for Appellant. 


Patterson & Wilson, Pineville, Kentucky, for 
Appellee. 


ATTENDANT'S SUBSTITUTE 
TAKES CAR FROM PARKING LOT 


(PENNSYLVANIA) 
@ Bailee’s liability 





Summerson, who was employed by de- 
fendant as a parking lot attendant, was on 
duty from 8:00 o’clock in the morning 
until midnight. His duties were purely 
ministerial, to accept the automobile and 
parking fee, and to deliver defendant’s 
receipt to the bailor. Unknown to de- 
fendant, Summerson left the parking lot 
about 7:00 o’clock in the evening on per- 
sonal affairs and made an arrangement with 
a friend, Yermoska, to take over his duties. 
Summerson had no authority to hire anyone 
or substitute another for himself, and he 
had no permission to leave the lot on his 
own business. When plaintiff drove his 
car onto the lot, Yermoska received it and 
the fee, and delivered defendant’s receipt. 
During the course of the evening Yermoska 
took the car out, and his operation of the 
vehicle resulted in damage. The court de- 
termined that a valid contract of bailment 
existed between plaintiff and defendant. 
Summerson had full authority to conduct 
all defendant’s business at the lot, and was, 
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therefore, a general agent put in the owner’s 
place to transact all his business of 
a particular kind. An agent can delegate 
his ministerial powers, and Summerson 
could delegate the making of the bailment 
contract, which consisted of receiving the 
car and fee and issuing the receipt. It 
made no difference how the bailed auto- 
mobile happened to be removed from the 
premises, since the bailment contract had 
been completed prior to that time. Judg- 
ment for defendant was reversed.—Jackson 
v. Fort Pitt Hotel, Inc. Pennsylvania 
Superior Court. Filed March 8, 1948. 29 
CCH AvutomosiLe CAses 197. 

John H. Sorg, W. E. Edgecombe, 3219 Grant 


Building, Pittsburgh, Pennsylvania, for Plain- 
tiff, Appellant. 


Sheriff, Lindsay, Weis & McGinnis, 1208 Law 
& Finance Building, Pittsburgh, Pennsylvania, 
for Defendant, Appellee. 


DEATH ONE HOUR AND ONE-HALF 
AFTER INJURY 


(MARYLAND) 
e Conscious pain and suffering 


Witnesses to the accident immediately 
ran over to Carey, the injured man, who 
had been struck by defendants’ bus as he 
was about to get on his bicycle. Carey 
was injured at the base of his skull and 
was bleeding from the mouth. He was 
lifted into a car and taken to a doctor 
about a mile from the scene of the accident. 
As he was lifted into the car, he “moaned 
and groaned” and his “Adam’s Apple” 
moved up and down. The doctor admin- 
istered morphine and ordered him to be 
taken to the hospital, where he died exactly 
an hour and a half after the accident. 
Suit was instituted by Carey’s personal 
representative to recover for funeral ex- 
penses and the pain and _ suffering he 
endured from the time of the accident until 
his death. The doctor testified that the 
deceased was in a slouched position on 
the back seat of the car and was moaning 
and that when they moved him he did con- 
siderable groaning. When asked if Carey 
was conscious to such a degree that he 
was suffering pain, he replied, “I would 
say yes. I don’t think he was totally 
conscious. He did not answer his name. 
But I do think he was conscious enough 
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to elicit pain.” He also testified that the 
fact that a man is groaning doesn’t neces- 
sarily mean he is conscious and that a brain 
injury tends to produce unconsciousness. 
The reviewing court was of the opinion 
that the trial court correctly submitted 
the case to the jury. The evidence did 
not permit the lower court to take the 
case from the jury on the question of 
whether or not the deceased suffered 
conscious pain. Judgment for plaintiff was 
affrmed.—Tri-State Poultry Co-operative 
et al. v. Carey, Admx. Maryland Court 
of Appeals. Filed March 17, 1948. 29 CCH 
AUTOMOBILE CAsEs 197. 

Frederick W. C. Webb, E. Dale Adkins, Salis- 


bury, Maryland, V. Calvin Trice, Cambridge, 
Maryland, for Appellants. 


Stanley G. Robins, Salisbury, Maryland, Em- 
erson C. Harrington, Cambridge, Maryland, for 
Appellee. 


FERRYBOAT DECKHAND 
STRUCK BY NAVY TRUCK 


(NEW YORK) 
@ Federal Tort Claims Act 


Plaintiff's decedent was a deckhand 
employed by the city on the ferryboat 
“Knickerbocker.” About five o’clock in 
the morning, a member of the United States 
naval forces was directed by a member 
of the crew to drive a Navy truck onto 
the ferryboat and proceed along the left 
passageway. He drove aboard at the lowest 
of the four forward speeds. About a minute 
after the truck had proceeded along the 
left hand passageway, someone shouted to 
get an ambulance. The sailor stopped the 
truck, and the decedent stepped up onto 
the coaming to the right of the truck 
with his back to the bulkhead dividing 
the port and starboard passageways. As 
the sailor observed the decedent step onto 
the coaming, he started forward. After 
two-thirds of the truck had passed the 
place where the decedent had stepped onto 
the coaming, the sailor felt a slight thud. 
The decedent was found lying in the drive- 
way. The court thought it impossible to 
determine exactly what caused the accident. 
It was entirely possible that the decedent 
slipped off the rounded edge of the coaming. 
One could not conclude that the sailor 
was negligent, since he drove his truck 
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where he was directed to drive it and 
there was no evidence of negligent driving. 
To sustain plaintiff’s cause of action would 
have required speculation such as would 
not be countenanced in a jury trial. Plain- 
tiff’s complaint was dismissed.—Johnson, 
Admx. v. United States of America. United 
States District Court, Eastern District of 
New York. December 10, 1947. 29 CCH 
AUTOMOBILE CASES 228. 
Theodore J. Drach, 
Plaintiff. 


J. Vincent Keogh, United States Attorney, 
Frank J. Parker, Assistant United States At- 
torney, for Defendant. 


Irving Ginsberg, for 


COAL TRUCK 
TRANSPORTING LUMBER 


(NEW YORK) 
e Insurer’s liability 





Plaintiff was injured in a_ collision 
between the trolley car which he was op- 
erating and a truck owned by one DeLillo. 
After recovering a judgment against De- 
Lillo, which remained unsatisfied, plaintiff 
brought an action against DeLillo’s in- 
surance carrier. Defendant disclaimed lia- 
bility on the ground that at the time of 
the accident the truck was not being used 
as provided in the policy, but was being 
used for another purpose not covered. At 
the time of the accident the truck was 
being used to transport lumber for one 
Watson. As stated in the policy declara- 
tions, plaintiff's occupation was “Delivery 
of Coal—Hudson Fuel Company.” By a 
typewritten endorsement attached to the 
policy, it was agreed that all commercial 
automobiles owned and operated by the 
insured were to be used in hauling ex- 
clusively for Hudson Fuel Company. That 
endorsement superseded the printed pro- 
vision of the policy defining commercial 
use as use “principally in the business 
occupation” of the insured, “including 
occasional use for other business purposes.” 
Coverage was limited to the use set forth 
in the endorsement by plain and unambigu- 
ous language. As the truck was not being 
used for the agreed purposes at the time 
of the accident, defendant was not liable 
under its policy. Plaintiff, the insured third 
party, had no greater rights against the 
insurer than the insured. The lower court’s 


denial of defendant’s cross-motion for sum- 
mary judgment dismissing the complaint 
was reversed.—Birnbaum v. Jamestown 
Mutual Insurance Company. New York 
Supreme Court, Appellate Division, Second 
Judicial Department. March 15, 1948. 29 
CCH AvuToMoBILE CASsEs 237. 

Thomas A. Clarke, c/o Clarke & Reilly, 233 


Broadway, New York City, for Appellant, Re- 
spondent. 


George A. Grabow, 291 Broadway, New York 
Ctiy, for Respondent, Appellant. 


UNEMANCIPATED MINOR’S 
LIABILITY TO PARENT 


(PENNSYLVANIA) 
e Public policy 





Defendant’s mother and two minor 
sisters, passengers in the car, were injured 
when he negligently collided with an 
electric light pole. The mother and father 
brought an action on behalf of their minor 
daughters to recover from their son for 
the injuries sustained. The trial court 
entered_a compulsory nonsuit. The minor 
defendant was eighteen years old when he 
committed the tort. The sole question 
presented was whether he was an emanci- 
pated son, liable, as such, to his parents 
in a tort action. The rule is settled in 
Pennsylvania that parents cannot maintair 
a suit against an unemancipated son for 
injuries resulting from his tortious act 
because such a suit is against public policy. 
The boy quit school when he was seventeen 
and since that time had been gainfully 
employed. He continued to live in his 
parents’ home, but had paid for his board. 
He was free to use his earnings as he 
pleased, but otherwise his position in the 
home was the same as when he went to 
school, and he was still subject to discipline. 
The court was of the opinion that the 
testimony was insufficient in law to meet 
the burden on the parents to prove actual 
total emancipation of their son. If the 
question of the sisters’ actions against their 
brother, regardless of whether he had been 
emancipated, had been raised on appeal, the 
court would have been obliged to reverse 
the lower court’s refusal to remove the 
nonsuit. Considerations of public policy 
do not abate actions between sisters and 
brothers, even though they are minors. 
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Judgment of nonsuit was affirmed.—Det- 
wiler, etc., et al. v. Detwiler. Pennsylvania 
Superior Court. Filed March 8, 1948. 29 
CCH AvutomosiLe Cases 207. 

William J. Grove, Jonathan B. Hillegass, Hille- 
gass & Moran, 305-307 Norristown-Penn Trust 


Company, Norristown, Pennsylvania, for Ap- 
pellants. 


High, Swartz, Flynn & Roberts, Victor J. 
Roberts, 40 E. Airy Street, Norristown, Penn- 
sylvania, for Appellee. 


UNLOADER PINNED 
BETWEEN DOCK AND TRUCK BED 


(MISSOURI) 
@ Negligence of truck driver 
Improper question of counsel 
Amount of damages 





Plaintiff was employed by the Day-Brite 
Lighting Company to assist in loading 
and unloading trucks. Defendant drayage 
company delivered a case of steel aluminum 
moulding to Day-Brite. When the truck 
was backed up to the loading dock, the 
case of steel, which extended out and over 
the truck bed, was lower than the deck of 
the dock, and consequently the truck was 
stopped about two feet from the dock. 
The steel was to be unloaded by means of 
an electrical hoist. Plaintiff got down off 
the loading dock and stood between the 
truck and dock to fasten. the hoist chain 
around the crate of steel. Standing on the 
loading platform, defendant’s driver pulled 
the rope setting the hoist in operation. 
When the weight of the crate of steel was 
lifted from the truck bed, the truck rolled 
back, pinning plaintiff between the dock 
and truck bed. Early in the trial, while 
plaintiff was testifying as the first witness, 
his counsel said, “You are the father of 
some seven children, I believe?” The trial 
court promptly sustained an objection to 
the question and orally instructed the jury 
to disregard the affirmative answer, but 
refused to discharge the jury and declare 
a mistrial. Although there was no doubt 
of the impropriety of the question, the 
reviewing court could not say that the 
question was so prejudicial that the court 
abused its discretion in not discharging 
the jury. An award of $15,000 was not 
deemed excessive for a comminuted frac- 
ture of the ilium, which left him with 
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some pelvic disability and resulted in toss 
of some of the subcutaneous tissue in the 
back. Judgment for plaintiff was affirmed. 
—Holtz v. Daniel Hamm Drayage Com- 
pany, Inc. Missouri Supreme Court, Divi- 
sion Two. March 8, 1948. 29 CCH 
AUTOMOBILE Cases 154. 

Thomas J. Cole, Missouri Pacific Building, 
St. Louis, Missouri, for Appellant. 


Mark D. Eagleton, 3746 Grandel Square, Wil- 
liam H. Allen, 408 Olive Street, St. Louis, Mis- 
souri, for Respondent. 


CAR STOLEN FROM PARKING LOT 
(OHIO) 


e@ Subrogation action 
Prima facie case 





The owner of the insured vehicle parked 
his automobile in defendant’s parking lot 
and received an identification ticket from 
the parking attendant upon which were 
printed the terms of the contract to the 
effect that defendant would not be re- 
sponsible for the theft of the automobile 
while in its possession. When the owner 
returned for his car later that night, it 
was discovered that it had been stolen. 
A few days later it was recovered in a 
damaged condition by the police. The 
insurer satisfied the insured’s claim and 
then brought an action against the parking 
lot. Relying on the terms of the contract 
printed on the face of the identification 
ticket, defendant contended that the owner 
was apprised of the terms of the bailment 
contract and had agreed to them. The 
owner of the vehicle stated that he did 
not read or assent to the conditions printed 
on the ticket. Defendant introduced the 
evidence of an attendant on duty on the 
night of the theft, who testified that there 
were two attendants in charge at that time, 
one at the rear of the lot and the other at 
the entrance, and that no cars were re- 
leased except upon presentation of the 
proper parking ticket. Affirming the judg- 
ment for plaintiff, the court held that the 
evidence supported the trial court’s con- 
clusion that defendant’s explanation of its 
conduct did not counterbalance the prima 
facie case of negligence made by reason 
of defendant’s inability to return the auto- 
mobile on demand.—Jersey Insurance Com- 
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pany of New York v. Syndicate Parking, 
Inc. Ohio Court of Appeals, Cuyahoga 
County. January 12, 1948. 29 CCH Aurto- 
MOBILE Cases 153. 
T. E. McNamara, for Plaintiff, Appellee. 
Alto W. Brown, for Defendant, Appellant. 


CONDITIONAL VENDOR'S RIGHT 
TO RECOVER FROM TORTFEASOR 


(MASSACHUSETTS) 
@ Settlement with conditional vendee 


Does a conditional vendor have a right 
to recover from a tortfeasor who has 
settled in full with the conditional vendee? 
The automobile was sold to one Zinner 
under a conditional sale agreement of which 
plaintiff was the vendor’s assignee. Before 
there was any default under the agree- 
ment, the automobile was damaged due to 
the negligent operation of two other auto- 
mobiles by defendant and one Furbush. 
The registration was in Zinner’s name as 
owner and did not disclose the interest of 
any other person. The defendant and Fur- 
bush, acting independently and in good 
faith without knowledge of plaintiff’s inter- 
est, each made a settlement with Zinner 
and obtained from him a release of all 
claims for damage to the automobile caused 
by their negligence. The total of the sums 
paid by defendant and by Furbush was 
$429.55, the full amount of the damage. 
Later plaintiff repossessed the automobile 
for Zinner’s failure to make payments under 
the conditional sale agreement, and sold 
it in its damaged condition for $200. At 
that time the balance owing plaintiff was 
$609.30. The trial judge found for plaintiff 
in the sum of $409. The appellate division 
vacated that finding and ordered judgment 
for defendant. On appeal by plaintiff, the 
court declared: “The right of both bailor 
and bailee to sue for the entire damage 
to the bailed article is well settled. Where 
the bailee recovers, he holds the surplus 
above the value of his own interest in 
trust for the bailor. It does not 
appear that plaintiff knew of the damage 
to the automobile or of the settlement 
made by the bailee. We think, however, 
that consent and acquiescence of the bailor 
can no longer be regarded as decisive fac- 
tors. . . . Mere possession is enough to 
allow the bailee to recover full damages, 


and where he does, this bars another action 
by the bailor to recover for the same dam- 
age. We are aware that this holding may 
have some not wholly satisfactory conse- 
quences, but nevertheless believe that the 
consequences of a contrary result would 
be much more unsatisfactory. Our hold- 
ing finds support in the great weight of 
judicial authority.” The judgment for de- 
fendant was affirmed.—Associates Discount 
Corporation v. Gillineau. Massachusetts 
Supreme Judicial Court. Suffolk. March 4 
1948. 29 CCH AvutomosiLe Cases 174, 


A. J. Dimond, for Plaintiff. 
J. J. Hennessey, J. D. Assaf, for Defendant. 


ROCK DROPS ON BUS 


(PENNSYLVANIA) 


e Bus passenger injured 
Abutting owner’s liability 


’ 





In the gathering dusk of a late winter 
afternoon, as defendant’s bus proceeded 
toward Pittsburgh, a huge eight ton rock 
fell from a hillside adjoining the highway, 
struck the bus with tremendous force, 
pushed~it across to the outer edge of the 
road and left it partly hanging over the 
embankment above the tracks. The fall 
of the rock precipitated a large slide of 
other boulders, amounting to 240 tons in 
weight. Plaintiff was among the in- 
jured bus passengers. Suit was brought 
against the land company which held title 
to the portion of the hillside from which 
the rock fell and against the Jones & 
Laughlin Steel Corporation, which owned 
all the stock of the land company and 
had created it as a mere departmental unit 
of its own operations. In 1909, the steel 
company and the Pittsburgh and Lake 
Erie Railroad had entered into an agrec- 
ment, which provided that, at joint ex- 
pense, they would change the location of 
a road meandering through the steel com- 
pany’s plant to the hillside on the westside 
of the tracks. All the plans were carried 
out at an eventual cost to each of the 
corporations of about one-quarter million 
dollars, and in 1928, by ordinance, the 
borough accepted the dedication of the 
highway for public use as one of its streets 
and vacated the old road. In 1936 it was 
adopted as a state highway and thereafter 
the State Highway Department assumed 
its maintenance from curb to curb. After 
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the cut was made cracks and crevices 
appeared all over the hillside. Weathering 
and resulting processes of disintegration of 
the rock and underlying strata made an 
accident such as occurred constantly im- 
minent. Warnings were numerous. Nu- 
merous landslides had occurred of suff- 
cient magnitude to require temporary 
closing of the road to traffic. The State 
Highway Department procured equipment 
and apparatus for removing the weathered 
and loose stone, and if necessary, to cut 
away a portion of the hill to obviate the 
threatened danger, but the steel company 
withheld consent to enter upon their lands. 
Plaintiff claimed that since the construc- 
tion of the road had changed the natural 
slope of the hillside which previously had 
been stable, the land company and steel 
company, which had retained ownership, 
possession, dominion and control over the 
slope, had the duty of subsequent watch- 
ful inspection and proper maintenance of 
their land abutting on the highway. The 
court ruled that the accident which 
occurred could and should have been antic- 
ipated. The award of $25,000 to the 
twenty-six-year-old plaintiff, a clerical 
worker, whose leg injuries did not inter- 
fere with the performance of his regular 
work, was deemed excessive, and the award 
was ordered reduced to $20,000. As modi- 
fied, the judgment for plaintiff was affirmed. 
—McCarthv v. Ference et al. Pennsylvania 
Supreme Court, Western District. Filed 
March 22, 1948. 29 CCH AvutTOMOBILE 
Cases 161. 

William A. Challener, Challener & Challener, 
708 Plaza Building, Pittsburgh, Pennsylvania, 


Harold F. -Reed, Beaver, Pennsylvania, for 
Plaintiff. 


Thompson Bradshaw, Beaver, Pennsylvania, 
Margiotti & Casey, 720 Grant Building, Dickie, 
Robinson & McCamey, 2415 Grant Building. 
Pittsburgh, Pennsylvania, for Defendants. 


CARE IN BACKING 
FROM DRIVEWAY 
(LOUISIANA) 
@ Child killed 
The Reverend Dykes, who had been re- 
siding with plaintiffs, was moving some of 
his possessions to another town where he 


had been assigned as a minister. The auto- 
mobile had been loaded from the back door 
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of the residence with some of his belong- 
ings and backed out into the driveway 
where it was parked parallel to the front 
porch while he went into the house to 
bathe and shave before departing. When 
he came downstairs, plaintiff wife and her 
seventeen-months-old child walked out on 
the porch with him, where they said fare- 
well. Leaving them standing by the swing 
some three feet from the west end of the 
porch, he walked down the steps, around 
the hedge, and across the front yard to 
his car, looking back to the porch to see if 
the way was clear. Just as he was about 
to start his car, plaintiff wife, still standing 
on the porch, moved toward the west end 
of the porch and gave him some messages 
for friends. Then looking to the rear on 
the driver’s side to see if the driveway in 
back was clear, he proceeded to back up. 
Almost immediately he felt a bump which 
he at first thought was a branch of the 
hedge hitting against the right fender. He 
instantly brought the car to a stop and 
got out, only to have plaintiff wife, who 
had run into the yard, scream for him to 
pull up because he had stopped the car on 
Plaintiffs contended that 
defendant was negligent in backing his 


the baby’s body. 


automobile in the driveway, having just 
left his infant niece whom he knew was 
extremely fond of him and followed him 
about everywhere if unrestrained, without 
first assuring himself there was no one in 
the path of his backing car. The court 
thought otherwise. Having last seen the 
child on the porch with his daughter, an 
adult of responsible age, in a place of 
safety, defendant was justified in assuming 
that if the child’s position were changed to 
a more perilous one, he would be warned 
by his daughter. Judgment of dismissal 
vas affirmed.—Comer et al. v. Travelers 
Insurance Company. Louisiana Supreme 
Court. Februarv 16, 1948. 29 CCH Avuto- 
MOBILE CASES 140 


PIECE OF WELDING ROD 
LEFT IN TRAILER TANK 


(OKLAHOMA) 


@ Manufacturer’s liability 
Breach of implied warranty 





Plaintiff oil company ordered a _ tank 
trailer from defendant. Shortly before, 
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sixty tanks manufactured by Independent 
Metal Products Company had been de- 
livered to Fruehauf. Since none of these 
tanks met the oil company’s specifications, 
the tank was modified by replacing two- 
inch lines with three-inch lines from the 
compartments to a manifold and by the ad- 
dition of a basket tire carrier. The tank 
was inspected by defendant after it had 
been constructed by Products Company, 
but no interior inspection was made after 
the larger lines and manifold had been 
installed. The oil company used the tank 
for delivering gasoline, and on the trip in 
question made a delivery to Oklahoma 
Transportation Company’s Garage. Plain- 
tiff’s employee attached the delivery hose, 
connected it with the receiving pipe, opened 
the valve in the line from the rear com- 
partment and the master valve. He re- 
mained outside the building next to the 
tank trailer until he heard someone in- 
side shout. Looking through the window, 
he observed gasoline coming out of a pipe 
leading from the floor to the storage tank 
underneath. He immediately closed the 
master valve and entered the building to 
help clean up the gasoline, which ignited, 
causing substantial damage to the garage, 
the equipment and the vehicles stored there- 
in, and severe burns to an employee of 
the transportation company. The oil com- 
pany was insured against liability for bodily 
injury and property damage arising out 
of the ownership, maintenance or use of 
the tank trailer. The insurance company 
paid judgments rendered against the oil 
company, and subsequently the oil com- 
pany and its insurer brought suit against 
Fruehauf, alleging that it had been negli- 
gent in failing to inspect the tank before 
delivery and in permitting a piece of weld- 
ing rod to remain in the front compart- 
ment, and that Fruehauf had breached its 
warranty of fitness of the instrumentality. 
The evidence sustained the jury’s finding 
against Fruehauf, and judgment for plain- 
tiffs was affirmed.—Fruehauf Trailer Com- 
pany v. Gilmore et al., d. b. a. Gilmore, 
Gardner & Kirk Oil Company, et al. 
United States Circuit Court of Appeals, 
Tenth Circuit. March 12, 1948. 29 CCH 
AUTOMOBILE CAsEs 118. 


Clayton B. Pierce, for Appellant. 
Coleman Hayes, for Appellees. 


PEDESTRIAN 
STANDING ON ROAD SHOULDER 


(NORTH CAROLINA) 
© Negligence of passing driver 





About seven o’clock in the evening plain- 
tiff was driving a hearse, closely followed 
by an automobile owned by him and driven 
by James Hart. Plaintiff's vehicles met the 
motor truck of James Case, traveling in the 
opposite direction. The latter’s wheels were 
about two feet over the unmarked center 
line, and the automobile driven by Hart col- 
lided with the side of the truck. Hart was 
able to drive off the paved surface onto the 
shoulder of the road, where he stopped just 
behind the hearse which had already parked. 
Case was unable to move the truck. The lights 
on all the vehicles continued to burn. Plaintiff 
and his companions got out of their vehicles 
and walked back some seventy yards to a point 
near the stalled truck and talked to Case. At 
this juncture an automobile passed safely, fol- 
lowed a few minutes later by an automobile 
driven by defendant, who in attempting to pass 
the truck struck plaintiff and injured his leg 
so severely that it had to be amputated. 
Plaintiff's evidence tended to show that 
he was standing on the outer edge of the 
shoulder near the ditch; that defendant 
continued to drive at full speed in approach- 
ing the lighted vehicles; and that in 
attempting to turn to the right to avoid 
the truck defendant ran onto the shoulder 
and continued into a cotton field. On the 
other hand, defendant’s evidence tended to 
show that he was driving forty miles per 
hour on a straight road; that Case’s truck 
was standing still, extending two feet over 
the center of the road, and was not observ- 
able until he was within thirty feet; that 
in turning to the right to pass the truck 
his wheels did not leave the hard surface, 
but that it was the impact of striking 
plaintiff that deflected his vehicle; that 
plaintiff made no effort to move; and 
that defendant’s vision was obscured by the 
lights on Case’s truck. The court was of 
the opinion that plaintiff's evidence was 
sufficient to carry the case to the jury on 
issues of both negligence and contributory 
negligence and that defendant’s motion 
for nonsuit was properly denied. Judgment 
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for plaintiff was affirmed.—Baker v. Perrott. 
North Carolina Supreme Court. February 
17, 1948. Filed March 3, 1948. 29 CCH 
AUTOMOBILE CASES 146. 


Cooley & May, for Plaintiff, Appellee. 
Philips & Philips, for Defendant, Appellant. 


STRUCK WHILE PUTTING TIRE 
IN TRUNK 
(OHIO) : 


e Standard automobile policy 
Medical service provision 
“Use of automobile” construed 


Plaintiff was insured under a standard 
automobile policy which provided for med- 
ical services for each person sustaining 
bodily injury, caused by accident, while in 
or upon, entering or alighting from the 
automobile, if the injury arose out of the 
use of the vehicle by the named insured. 
While using the automobile on a journey 
from one city to another, the insured stopped 
in a street to change a tire. He was 
standing behind the car, touching or almost 
touching it and leaning forward into the 
rear compartment with the upper part of 
his body and arms, and placing the tire 
in the rear trunk compartment when he 
was struck from behind by a car. Did the 
injury arise out of the use of the auto- 


mobile? Defendant argued that plaintiff's 
act of placing the tire in the trunk was 
not a use of the automobile, but a mainte- 
nance of it, or in other words, placing it 
in condition for use. “But,” held the court, 
“at the time he changed these tires plaintiff 
was using the automobile to transport him 
from Cincinnati to Columbus. The chang- 
ing of the tires was just as much a part 
of the use of the automobile for that 
journey as stopping to replenish gasoline 
or oil, or for the change of a traffic light, 
or to remove ice, snow, sleet or mist from 
the windshield. By such acts, the journey 
would not be abandoned. Such adjustments 
are a part of the use of the automobile—as 
much so as the manipulation of the 
mechanism by the operator. By plaintiff’s 
intent and purpose, he was on his way to 
Columbus, and the automobile was being 
used as the means of transportation.” The 
injury was inflicted as the result of the 
risk against which plaintiff was insured. 
Judgment for plaintiff was affirmed.— 
Madden v. Farm Bureau Mutual Auto- 
mobile Insurance Company. Ohio Court 
of Appeals, First Appellate District, 
Hamilton County. January 12, 1948. 29 
CCH Avutomostrre Cases 101. 

Dolle, O’Donnell & Cash, John R. Hahn, for 
Plaintiff, Appellee. 


Pogue, Helmolz, Culbertson & French, for 
Defendant, Appellant. 
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Fair Trade Practices for Automobile Dealers 


A number of members of the Minneapolis Automobile Dealers Association 
have agreed to a code of fair practices in the handling of insurance in selling 
automobiles. The agreement provides for a statement to be furnished the 
purchaser stating the insurance premium and what coverage is afforded. In 
the event of cancellation the buyer is to receive information as to the status 
of his coverage. The code was developed in the interest of removing some of 
the criticism that has been levelled at automobile dealers for the abuses that 


have existed in such dealings. 
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IN THE CURRENT PARADE OF or-WY ATM 


Contractor's Liability Policy 
Page 
Cause of Loss—Trunk contents dam- 
aged by water (La.) 434 
Fire Insurance 
Extent of Damage—Engineer’s report 
—Admissibility (N. D.) 434 
Insurable Interest—Granary fire—Soy 
beans destroyved—Land owned in 
severalty (Okla.) 435 
Validity of Policy—Assignment to new 
owner—Agent’s failure to endorse 
(Ohio) 435 
Voidance of Policy—Fraud in procur- 
ing—Prior losses—Failure to disclose 


(N. Y.) 435 





SOLDIER 
AS ‘“‘MEMBER OF HOUSEHOLD” 


(ARKANSAS) 


e Floater policy 
Domicile of soldier 


Following the theft of some personal arti- 
cles from plaintiff's son, defendant insurer 
refused payment on a floater policy on the 
ground that the insured was not a member 
of the same household within the policy 
terms, since he was stationed in an army 
camp. The domicile 6f plaintiff’s son was 
with his father, since he was a minor, and 
it was the duty of his parent to support 
and educate him so long as he remained a 
member of his family. The domicile of a 
soldier or sailor in the military or naval 
service of his country generally remains 
unchanged, domicile being neither gained nor 
lost by being temporarily stationed in the 
line of duty at a particular place, even for 
a period of years. A new domicile may, 
however, be acquired if both the fact and the 
intent concur. Here, there was no evidence 


Inland Marine Insurance 


Page 
Floater Policy—“Household member” 
—Domicile of soldier (Ark.) 432 
Fur coat disappearing from stor- 
age (N.J.) ..... 433 
Plate Glass Insurance 
Reinsurance—Unauthorized contract— 
Public policy (Ill.) .. 436 


Property Damage Insurance 


Subrogation—Insurer’s rights—W aiver 


(N. D.) .. 432 


CUED EAN TL LUMTLLTEUTLLE EEE ELUELELECUCLERRL LL LR LULL CA LoL 
that plaintiff’s son acquired a residence out- 
side of the army post with the intention of 
making it his home. The court ruled that 
the word “household” as used in the policy 
meant domicile, residence or place of abode 
and that plaintiff’s son was a “member of 
the insured’s family of the same household” 
and protected by the policy when the theft 
occurred. Judgment for plaintiff was af- 
firmed.—The Central Manufacturers’ Mu- 
tual Insurance Company v. Friedman. 
Arkansas Supreme Court. March 8, 1948. 
6 CCH Fre anp Casuacty Cases 598. 


Hugh M. Bland, for Appellant. 
Hill, Fitzhugh & Brizzolara, for Appellee. 


INSURER'S 
SUBROGATION RIGHTS 


(NORTH DAKOTA) 
@ Release of tortfeasor 
Waiver 


Plaintiff owned a filling station which con- 
sisted of three gasoline pumps in front of 
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the building with flood lights connected 
with the lighting system of the building at 
each end of the line of pumps. He carried 
insurance with defendant indemnifying him 
for loss and damage to that property by 
“vehicles running on land” in the amount 
of $450 on the building, $250 on the pumps 
and $300 on the contents. An employee of 
the state highway department ran into the 
pumps, extensively damaging them and the 
lighting system. Defendant was notified 
and an investigator was sent. It developed, 
however, that the highway department car- 
ried an insurance policy with Royal Indem- 
nity Company of St. Paul, to indemnify it 
for all damages it might sustain up to $5,000 
caused by the negligence of its employees. 
Defendant notified plaintiff that he should 
seek compensation from the insurer of the 
highway department and its employee. A 
suit was commenced against the employee, 
but he could not be found. Negotiations 
were then had with representatives of Royal 
Indemnity, which resulted in a settlement 
for $375 and a complete release and dis- 
charge by plaintiff of the highway depart- 
ment employee. Plaintiff claimed he made 
this settlement on the assurance of defend- 
ant’s agent that defendant would pay its 
share of the loss, which it failed to do. Did 
the release of the tortfeasor deprive defend- 
ant of its valuable right of subrogation so 
as to constitute a complete defense to plain- 
tiff's action? If the insured, hefore payment 
by the insurer, makes settlement with the 
tortfeasor or the one primarily liable for the 
loss and releases him fully from all liability, 
it is generally held that such release de- 
stroys the insurer’s right to subrogation and 
is, therefore, a complete defense to an ac- 
tion on the policy. However, the evidence 
was conclusive that defendant waived the 
right of subrogation and was estopped from 
claiming its loss as a defense to plaintiff's 
action. By its own acts, in urging him to 
seek compensation from the insurer of the 
highway department and the tortfeasor, as 
well as those of its agent in assuring him 
that they would pay their share, it led plain- 
tiff into an action which would be detrimen- 
tal to him if the defense were allowed. 
Judgment for defendant n.o.v. was reversed 
and the cause remanded with directions 
that judgment be entered on the verdict 
for plaintiff—Weber v. United Hardware 
and Implement Mutuals Company. North 
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Dakota Supreme Court. Filed February 20, 
1948. 6 CCH Fire anp CasuALty CASES 
600. 

Murray & Murray, Bismarck, North Dakota, 
for Plaintiff, Appellant. 


Day, Lundberg & Stokes, Grand Forks, North 
Dakota, for Defendant, Respondent. 


MINK COAT DISAPPEARS 
FROM STORAGE PLANT 


(NEW JERSEY) 
@ Double recovery by bailor 


Plaintiff insured defendant in the sum of 
$1,800 against loss of a mink coat, which 
subsequently disappeared while in storage. 
Defendant made a claim against the insurer 
on the policy and was paid in full. A week 
later the storage company paid plaintiff 
$1,500 for the loss of the coat, and the in- 
surer sued to recover this sum. An insurer, 
upon paying the insured for a loss occa- 
sioned by the fault of a third party, becomes 
subrogated to the right of the insured to 
proceed against the third party, and where 
the insured receives the amount of his loss 
from the third party, he holds the sum re- 
covered in trust for the insurer. Defendant 
claimed that the coat was worth at least 
$3,300, the sum of the amounts received 
from the insurer and the storage company. 
It is the rule that the insured is not liable 
to the insurer for moneys received from a 
tortfeasor, where the total of his recovery 
does not exceed his loss. He holds only 
the excess over his loss in trust for the in- 
surer. This is a matter of defense, and the 
insured is required to prove that the sum 
recovered does not exceed the value of the 
coat. The only evidence of the value of 
the coat appeared in the storage receipt, 
which listed it at $1,500, and which con- 
tained the provision that when the owner 
refuses or neglects to place a valuation, the 
storage company will do so, and the accept- 
ance of the receipt will be an acquiescence 
in the valuation by the owner. There was 
no merit in defendant’s contention that her 
contract with the storage company was one 
of insurance and not of bailment. Although 
the receipt contained a covenant to procure 
insurance against loss or damage by fire, 
lightning or theft, there was no evidence 
that the loss of the coat was caused by theft 
or that any insurance company reimbursed 
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the bailee. It was equally likely that the 
coat was carelessly delivered by the bailee’s 
employees to the wrong customer. Judg- 
ment for the insurer was affirmed.—Federal 
Insurance Company v. Engelhorn. New 
Jersey Court of Errors and Appeals. Janu- 
ary 29, 1948. 6 CCH Fire anp CASUALTY 
Cases 604. 

Francis P. Meehan, 17 Academy Street, New- 
ark, New Jersey, for Appellant. 

John F. Leonard, 24 Commerce Street, New- 
ark, New Jersey, for Respondent. 


EXTENT OF FIRE 
DAMAGE TO WALL 
(NORTH DAKOTA) a 


e Admissibility of evidence 
Engineer’s blueprints and report 


Plaintiff owned a three-story brick build- 
ing which was damaged by fire. The build- 
ing was insured under two policies of in- 
surance. The insurers refused to pay, as 
it was impossible to agree upon the amount 
of damages. At a trial, the jury returned a 
verdict for plaintiff, who was not satisfied 
with the verdict and moved for a new trial, 
which motion was denied. The chief dif- 
ference between the parties concerned the 
extent and amount of damage to a party 
wall. One Wheeler, an experienced actual 
and consulting engineer, was called by de- 
fendants. The fire occurred in December, 
1944. After defendants were notified of the 
loss, they contacted a firm of adjustors who, 
in August, 1945, sent Wheeler to the scene 
of the fire to investigate and report. He 
made measurements and prepared a sketch 
of the wall and attached a blueprint to his 
report. At the time of trial in June, 1946, 
Wheeler again inspected plaintiff’s building 
and refreshed his memory as to the dam- 
age done. When called as a witness he tes- 
tified as to all of the several items of dam- 
age that he had found, stating his conclu- 
sions as to the character and extent of the 
damage. Thereafter, he identified the re- 
port and blueprint, which defendant offered 
as evidence in explanation of Wheeler’s 
testimony. The reviewing court upheld 
plaintiff's contention that the reports were 
hearsay and that their admission constituted 
prejudicial error. Judgment of the lower 
court was reversed and a new trial granted. 
—Grand Forks Building and Development 
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Company v. Implement Dealers Mutual Fire 
Insurance Company et al. North Dakota 
Supreme Court. Filed March 29, 1948. 6 
CCH Fire anp CASsuA.ty CAsEs 622. 

Philip R. Bangs, Grand Forks, North Dakota, 


Samuel P. Halpern, Minneapolis, Minnesota, for 
Plaintiff, Appellant. 


Day, Lundberg & Stokes, Grand Forks, North 
Dakota, for Defendants, Respondents. 


TRUNK CONTENTS 
DAMAGED BY WATER 


(LOUISIANA) 


e Insurer’s liability 
Cause of damage 


Plaintiff sought to recover the value of a 
trunk of clothes which were damaged from 
water while the trunk was stored in an 
uncompleted garage adjacent to a residence 
being erected by a construction company 
for plaintiff. Defendant, the contractor’s 
insurer, obligated itself to pay for the con- 
struction company damages such as claimed. 
Plaintiff's theory was that the construction 
company’s workmen allowed water to es- 
cape from a hydrant inside the garage in 
sufficient quantity to seep through the 
trunk’s bottom and into and over its con- 
tents. Plaintiff, his sister and mother ad- 
mitted that at no time did they see water 
running from the hydrant to the floor, nor 
did they see water upon the floor in a quan- 
tity sufficient to cause the damage. The 
evidence did not positively preclude the 
possibility of rain water having been blown 
through the large opening for doors in the 
garage, and it was not shown that the hy- 
drant was not left open by some person for 
whose acts the construction company would 
not be responsible. The fact that all the 
contents of the trunk were damaged sup- 
ported the suggestion that rain water caused 
the damage, since water seeping through 
the bottom of a trunk ordinarily would not 
rise several inches to damage articles above 
the bottom of the trunk. Judgment of dis- 
missal was affirmed\—Canagio v. Globe In- 
demnity Company of New York. Louisiana 
Court of Appeal, Second Circuit. March 8, 
1948. 6 CCH Fire Anp CAsuaAtty Cases 621. 

Love & Bailey, Shreveport, Louisiana, for 
Plaintiff, Appellant. 


Irion & Switzer, Shreveport, Louisiana, for 
Defendant, Appellee. 
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GRANARY FIRE 
(OKLAHOMA) 
@ Soy beans destroyed 
Land owned in severalty 

A fire in plaintiff’s granary resulted in the 
total loss of the building and a quantity 
of soy beans stored therein. Plaintiff recov- 
ered a judgment against defendant insurer 
for the loss of the building and the beans. 
On appeal, defendant contended that only 
plaintiff's interest in the beans was insured 
and that since plaintiff was not the sole 
owner of the beans, he should have been 
allowed to recover only the value of his 
proportionate interest. The beans were 
grown on land owned by one Arnold at 
the time of his death, although the granary 
was on land owned by plaintiff in severalty. 
Plaintiff, a brother and three sisters were 
heirs of Arnold. Plaintiff alleged that be- 
fore planting the beans he had a contract 
with his co-tenants that he would plant and 
cultivate the beans so that the AAA would 
“let the farm have more land to plant in 
cotton” and that he was to have the soy 
beans. The testimony was sufficient to 
show that plaintiff was the sole owner of 
the beans, although he was not the sole 
owner of the land on which they grew. 
Judgment for plaintiff was affirmed.—The 
Travelers Fire Insurance Company v. Ar- 
nold. Arkansas Supreme Court. March 1, 
1948. 6 CCH Fire Anp Casuacty CAsEs 619. 


PRIOR LOSSES CONCEALED 


(NEW YORK) 


@ Fire insurance 
Fraud 


In connection with his purchase of cer- 
tain real estate in Smithtown, New York, 
plaintiff gave a purchase money mortgage 
to the sellers in the amount of $25,000 on 
account of the total price of $41,500, and 
paid to the vendors the unearned premiums 
upon three one-year fire insurance policies, 
which expired January 8, 1947. Through 
brokers they were duly transferred to plain- 
tiff with a standard mortgage clause in- 
dorsed in favor of the mortgagees. Prior 
to the expiration date, renewal policies 
were issued in plaintiff’s name, containing 
the standard mortgage clause. Subse- 
quently, a fire destroyed property covered 
by the policies. The first three companies, 


in accordance with the mortgage clause, 
paid to the trustee mortgagees the amount 
of the mortgage which was due at the 
time of the fire, although disclaiming lia- 
bility as insurers, and thereby became 
assignees of the mortgage. Defendants 
contended that the policies would not have 
been issued with the mortgage clause at- 
tached, and therefore liability to the mort- 
gagees would not have arisen except for the 
willful concealment by plaintiff of prior 
insurance losses. It appeared from an 
examination of plaintiff by the companies 
in 1947 that he is, and since 1939 has 
been, a maker and distributor of phono- 
graph records, and does business under 
the trade-name of “Skatin Toons.” In 
that connection he adopted the name Allen 
Strow and in that name acquired property 
in Long Island and Vermont. In connec- 
tion with the acquisition of policies on the 
Smithtown property, no disclosure was 
made of plaintiff's previous experiences 
and collection of insurance money on this 
property. Denying plaintiff's motion to 
strike the defense of willful concealment 
of material facts and circumstances and 
plaintiff's motion for summary judgment, 
the court ruled that defendant was entitled 
to go to the jury—DuBois v. The Camden 
Fire Insurance Association et al. United 
States District Court, Eastern District of 
New York. February 19, 1948. 6 CCH 
Frre AND CASUALTY CASES 611. 


ASSIGNMENT TO NEW OWNER 


(OHIO) 
@ Fire insurance 
Agent’s failure to endorse 


Plaintiff sought to sustain the - validity 
of a fire insurance policy issued by defend- 
ant, which, in addition to denying liability, 
sought to be subrogated to the rights of 
a mortgagee to whom it had paid a loss 
under the policy. The trial court sus- 
tained the validity of the policy and re- 
fused subrogation, but on appeal the judg- 
ment was reversed. In November, 1942, 
defendant issued a three-year fire policy to 
John LaMee. The policy contained a mort- 
gage clause in favor of a bank which held 
a first mortgage on the property. In 
September, 1943, John LaMee by deed 
conveyed the property to his_ brother 
Clyde, who was orally given to understand 
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by John that the fire insurance on the 
dwelling would be transferred to him. 
However, John, who was defendant’s agent, 
failed actually to do so in the method 
prescribed by the policy, namely, by writ- 
ten endorsement on the policy with written 
consent to such assignment by defendant. 
The policy was in the possession of the 
mortgagee. The court held that the 
answer was to be found in the provisions 
of Section 9586, General Code, which pro- 
vide that “a person who solicits insurance 
and procures the application therefor, shall 
be held to be the agent of the party, 
company or association thereafter issuing a 
policy upon such application or a renewal 
thereof, anything in the application or 
policy to the contrary notwithstanding.” 
There was no question but that John 
LaMee was authorized to solicit insurance 
and procure applications therefor. The 
court took judicial notice of the fact that 
as a matter of almost daily occurrence 
fire insurance policies are assigned pur- 
suant to the agent’s agreement to issue 
later the company’s consent to the assign- 
ment. Concluding that under the provi- 
sions of Section 9586, the assignment of a 
policy to a new owner of the property 
covered does not differ in principle from 
the solicitation of a new policy on the 
same property, the court reversed the judg- 
ment of the intermediate court and affirmed 
that of the trial court for plaintiff. — Hall 
v. The Franklin Fire Insurance Company 
et al. Ohio Supreme Court. March 17, 
1948. 6 CCH Fire anp CAsuatty Cases 615. 


PLATE GLASS INSURANCE 


(ILLINOIS) 
e@ Reinsurance 
Unauthorized contract 
Public policy 
Plaintiff, a New York insurance com- 
pany, licensed and authorized to do busi- 
ness in the State of Illinois, writes policies 


covering loss due to breakage of plate 
glass. Defendant, an Illinois corporation, 
is engaged in the business of selling and 
installing plate glass. In February, 1942, 
plaintiff and defendant entered into a con- 
tract providing that defendant was to re- 
place glass in accordance with the pro- 
visions of the policies issued by plaintiff 
for locations in the metropolitan area of 
Chicago, make inspections, surveys and 
recommendations as to repairs and improve- 
ments, and make minor repairs necessary 
to safeguard the insured glass against 
breakage. Plaintiff agreed to pay the glass 
company forty-six per cent of the premiums 
earned each month and forty-six per cent 
of any retentions which became due. In 
September, 1945, defendant notified plain- 
tiff that it would no longer replace any 
losses and disaffirmed its obligations under 
the contract. Alleging that defendant had 
failed to perform its obligations, plaintiff 
demanded a sum of $1000. From a judg- 
ment of dismissal, plaintiff appealed. The 
court ruled that defendant could not 
escape liability on the basis that it was 
not authorized to engage in insurance busi- 
ness or that the contracts in suit were 
not approved by the Director of Insurance. 
“Assuming that the contracts were un- 
authorized, there is no public policy of 
the State, either in its statute or in the 
decisions of its courts, which would permit 
the defendant to utilize such want. of 
authority as a defense under the circum- 
stances alleged. The public policy of the 
State is to the contrary.” The complaint 
stated a cause of action, and the order 
of dismissal was reversed.—Citizens Casualty 
Company of New York v. American Glass 
Company. United States Circuit Court of 
Appeals, Seventh Circuit. February 13, 
1948. 6 CCH Fire ann CAsuatrty Cases 606. 


Werner W. Schroeder, Theodore W. Schroe- 
der, 1 N. La Salle Street, Charles Leviton, 29 
South La Salle Street, Chicago, Illinois, for 
Plaintiff, Appellant. 

Sewall Key, T. J. Newland, Washington, D. C., 
Timothy T. Cronin, E. J. Koelzer, Milwaukee, 
Wisconsin, for Defendant, Appellee. 
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New York, Louisiana Adopt Storekeepers Liability 

Although the policy has been in use for some time in most states, it has 
recently been announced that New York and Louisiana have recently adopted the 
package policy presented for use by retailers. It affords coverage against those hazards 
essential for such risks at a single premium. 
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Page 
Accident Insurance—“O ffice building” 
construed (Mo.) 
Accidental Death—Foot injury—Gan- 
grene poisoning (Ohio) 442 
Attachment of Liability—Death prior 
to acceptance of application (Mich.) 





438 


Cause of Death—Bowel obstruction— 
Fall v. prior adhesions (Ore.) 447 
Exclusion Clauses 
Aviation—Placed under war clause 
caption (S. C.) 446 
Felony—Stolen car wrecked (Mo.) 439 
Military—A uto accident on furlough 


lough (Pa.) 140 
IVar—One general, one specific 

(N. J.) 442 
Form of Policy—Disapproval by Com- 
missioner — “Survivorship bonus” 


clause (Miss.) J 443 
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Group Insurance—Lapse—Late  pre- 
mium payment (La.) 441 
Lapse of Policy—Insured’s acqui- 
escence (Pa.) . 139 


Misrepresentations in Application Ma- 
teriality—Burden of proof (Mass.) 444 


Syphillis—Good faith (Pa.) 44] 
National Service Life Insurance—Step- 

mother v. brothers (Ark.) 444 
Proceeds of Policy—Paid seven years 

after death—Interest (N. Y.) 445 


Reformation of Policy—-Mistake in 
designating beneficiary—Ratification 
(II) 438 

Return of Premiums—Failure to issue 
policy—Payroll deductions made 
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Rival Claimants—Divorced wife v 
estate—Endorsement construed (Ga.) 
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DEATH PRIOR TO ACCEPTANCE 
OF APPLICATION 


(MICHIGAN) 


e Attachment of liability 
First premium paid 


Three days after the insured paid the 
full first premium and completed an appli- 
cation for insurance, he suffered a ruptured 
ulcer, was taken to a hospital and oper- 
ated on, and died five days later. The 
application did not reach the home office 
until three days after his death. The trial 
court granted defendant’s motion for a 
directed verdict on the ground that there 
was no evidence that the application was 
approved and accepted by the company 
and that there was no contract at the 


LIFE, HEALTH 


AND ACCIDENT 


time of the insured’s death. The bene- 
ficiary appealed, claiming that when the 
insured paid the premium, the liability of 
the insurer immediately attached subject 
to defeasance only in the event that the 
home office should reject the application 
prior to the death of the applicant. The 
application and receipt for premium paid 
contained a promise to return the premium 
paid if the policy applied for was not 
issued. It also contained a proviso that 
the policy would be issued as applied for 
provided said application “is approved and 
accepted at the home office.” Under the 
application the insurance company reserved 
the right to accept the application and 
until it was accepted, there was no binding 
contract between the applicant and the 
It followed that there was no 


company. 
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Judgment for the in- 
surer was affirmed.—Smiley v. Prudential 
Insurance Company of America. Michigan 
Supreme Court. Filed April 6, 1948. 13 
CCH Lire Cases 70. 

Armstrong, Weadock, Essery & Helm, Joseph 
J. Marshall, Frederick H. Greiner, Jr., 3380 
Penobscot Building, Detroit 26, Michigan, for 
Plaintiff, Appellant. 

Dickinson, Wright, Davis, McKean & Cudlip, 
Max L. Veech, Daniel J. Tindall, Jr., 800 Na- 
tional Bank Building, Detroit 26, Michigan, for 
Defendant, Appellee. 


interim insurance. 


MISTAKE IN DESIGNATION 
OF BENEFICIARY 


(ILLINOIS) 


@ Reformation of policy 
Ratification by insured 


The insured’s wife sought reformation 
of an insurance policy on her husband’s 
life on the basis of mistake. The court 
concluded that there was no evidence which 
would justify a finding of mutual mistake. 
Even if a mistake did occur in the issuance 
of the certificate containing the name of 
the insured’s daughter, rather than his wife, 
as beneficiary, the long retention of the 
certificate by the insured amounted to an 
acceptance and ratification on his part. 
That he concluded to accept such a con- 
tract was also borne out by testimony 
relating to statements of the insured in- 
dicating that he was aware that his 
daughter was designated beneficiary. It 
also appeared that his wife, during a por- 
tion of the time, was aware of the fact 
that the daughter’s name appeared in the 
certificate. Neither she nor the insured made 
any move to effect a change. An order 
was entered discharging plaintiff insurance 
companies from further liability on account 
of the policy—Metropolitan Life Insur- 
ance Company et al. v. Whitler et al. 
United States District Court, Southern 
District of Illinois, Southern Division. 
Filed March 31, 1948. 13 CCH Lire CASsEs 
a 

Gillespie, Burke & Gillespie, Reisch Building, 
Springfield, Illinois, for Plaintiffs. 

James A. Hale, Fayetteville, Arkansas, Roy 


M. Seeley, lllinois National Bank Building, 
Springfield, Illinois, for Ruth Whitler. 


Harold G. Talley, 214A West Third Street, 
Alton, Illinois, for Helen Marie Whitler. 
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WHAT IS AN “OFFICE BUILDING’’? 


(MISSOURI) 


@ Accident insurance 
Suffocation in fire 





The insured was covered by an accident 
policy which promised to pay for the loss 
of life “by burning of an office building.” 
He lost his life by suffocation as a result 
of a fire in the building where he was 
employed. The first story of the building 
was occupied by a saloon, which consisted 
of a long bar and a small platform where 
entertainers performed. At the rear was a 
partitioned space which was used by the 
proprietor as an office. The insured was 
employed by the saloonkeeper as a janitor. 
The second story, occupied by the Order 
of Odd Fellows, had a different entrance 
and consisted of a main or lodge room, an 
anteroom used as a reception room, a 
dining room and a kitchen. The Odd 
Fellows rented the premises to other or- 
ganizations for meetings. The court 
thought that the arrangement of the build- 
ing“indicated that it was not intended to 
be an office building. The designation of 
the room used by the saloonkeeper as an 
office and the use made of it no doubt 
constituted an office. However, the fact 
that there was an office on the premise3 
did not necessarily indicate that the build- 
ing in which the office was located was 
an office building. If it did, it would 
be reasonable to hold that department 
stores, mail order houses, hotels, theatres, 
and all buildings wherein business activity 
is conducted, are office buildings because 
in a portion of such buildings may be located 
an office where the books and records are 
kept and the necessary clerical work inci- 
dent to the business is done. The court 
was unable to find any evidence that the 
dominant use of the building was that of 
an office building. Judgment for plaintiff 
was reversed.—Spiller, Admx. v. The Wash- 
ington National Insurance Company. 
Kansas City Court of Appeals, Missouri. 
November 10, 1947. 13 CCH Lire Cases 34. 

Keyes & Bushman, Jefferson City, Missouri, 
for Appellant. 


Lauf & Bond, Jefferson City, 
Respondent. 


Missouri, for 
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ACQUIESCENCE IN LAPSE 


(PENNSYLVANIA) 
e Insured’s inaction 


In an action by plaintiff to recover disa- 
bility benefits under a life policy, the in- 
surer denied liability on the ground that the 
policy had lapsed for nonpayment of a 
note given for a premium. The premium 
due on December 14, 1935, was not paid 
within the grace period. On January 16, 
1936, the insured’s son went to the home 
office, explained that his father was unable 
to pay the premium, and signed an exten- 
sion note. Similar transactions occurred 
each month until May 15, on which date 
the note was extended to June 14, which 
fell on a Sunday. The following day the 
insured’s son was unable to arrive at the 
insurer's office until after closing time; he 
returned the next morning, and explained 
his absence and sought further extension of 
the note. He was told that a $25 payment 
on account of the note and a health certifi- 
cate signed by the insured were necessary. 
These requirements were met, and prior 
to the expiration of the grace period, plain- 
tiff paid by check the premium due on 
June 14. He heard nothing from the insurer 
until September when the two checks were 
returned to him, and he was informed that 
because of his failure to submit to a physical 
examination the reinstatement application 
had been refused, the company converting 
it into a fully paid life contract according 
to the policy terms. No further negotia- 
tions were had; no additional premiums 
were tendered; and no complaint was made 
to the insurer with regard to what plaintiff 
now asserts to have been a wrongful for- 
feiture and failure to reinstate. The evi- 
dence conclusively established that plaintiff 
acquiesced in the insurer’s act of declaring 
the policy lapsed. Determination of the 
existence of a course of conduct by the 
irisurer with regard to the receipt of overdue 
premiums legally sufficient to warrant a 
finding by the jury that it had waived its 
right to insist upon strict compliance with 
the policy terms and to declare a forfeiture, 
and whether, under the circumstances, fail- 
ure for a period of three months to notify 
plaintiff that his application had been re- 
fused constituted an unreasonable time, 
thereby estopping it from asserting a rejec- 
tion, became unnecessary. By remaining 


passive for six years and not disputing the in- 
surer’s right to terminate the policy, plaintiff 
acquiesced in the insurer’s action. Judgment 
for plaintiff was reversed—Mandel v. 
Scranton Life Insurance Company. Penn- 
sylvania Supreme Court. Filed March 22, 
1948. 13 CCH Lire Cases 32, 

Robert Dechert, Barnes, Dechert, Price, Smith 
& Clark, Harrison H. Clement, Packard Build- 
ing, Philadetphia, Pennsylvania, William J. 
Fitzgerald, Fitzgerald & Kelly, Scranton Life 


Building, Scranton, Pennsylvania, for Defend- 
ant, Appellant. 


John W. Bour, Scranton Electric Building, 
Scranton, Pennsylvania, for Plaintiff, Appellee. 


STOLEN CAR WRECKED 


(MISSOURI) 


© Double indemnity 
Felony exclusion 


The insured was killed while riding as a 
passenger in a stolen automobile. The 
insurer paid the death benefit, but denied 
liability for the accidental death benefit on 
the basis of its policy provision excluding 
liability in the event the insured was killed 
while engaging in the commission of a 
felony. A deputy sheriff testified that he 
found the automobile wrecked on the high- 
way, that one Leroy Allen was unconscious 
behind the steering wheel with his hand on 
the wheel, that the insured’s body was 
found in the rear compartment of the 
automobile, and that the automobile be- 
longed to an insurance company and had 
been stored at a garage where the insured 
was employed. Allen testified that he was 
employed by Empire Garage as manager of 
a garage at 13th and Wyandotte and that 
the insured was employed by Empire at 
a garage at llth and Wyandotte; that, on 
the evening in question, the insured drove 
over in a maroon Oldsmobile and invited 
him to take a ride with him; that the 
deceased drove on the way out, but that 
he, Allen, drove on the return journey. 
On the other hand, plaintiff and her 
daughter testified that a week prior to the 
accident Allen drove up in front of the 
insured’s home in a maroon Oldsmobile. 
The court held that plaintiff made a prima 
facie case when she proved that the insured 
was accidentally killed in an automobile 
wreck. “From the above facts,” the court 
declared, “we must infer that the insured 
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knew that he had no right to drive or 
operate the car, but we cannot infer that 
he did drive or operate it. Nor can it be 
inferred that the insured knew that Allen 
had no right to take or drive the car.... 
Guilty knowledge on the part of the in- 
sured was a constitutent element of the 
felony charged to have been committed by 
the insured.” Judgment of the lower court, 
which directed a verdict for defendant, was 
reversed and the cause remanded.—Terry 
v. Metropolitan Life Insurance Company. 
Kansas City Court of Appeals, Missouri. 
November 10, 1947. 13 CCH Lire Cases 38. 

Rex B. Parr, V. H. Monteil, 
Missouri, for Appellant. 


Michaels, Blackmar, Newkirk, Eager & Swan- 
son, Kansas City, Missouri, for Respondent. 


Kansas City, 


AUTO ACCIDENT ON FURLOUGH 


(PENNSYLVANIA) 


@ Military exclusion clause 
Status v. result 


While on a week-end leave of absence 
from military service, the insured was fa- 
tally injured in an automobile accident. 


Defense to the double indemnity suit was 
made under a clause which provided that 
benefits would terminate “in the event that 


the insured shall engage in military or 
naval service in time of war.” Plaintiff 
argued that the word “engage” meant more 
than mere “status” and that it signified 
“action” or “active participation’, and un- 
der the policy it denoted such action as 
increased the hazard. The court con- 
cluded: “Clause 19 is not a ‘result’ clause. 
; In the present contract the insurer, 
by plain words, provided for the termina- 
tion of the double indemnity provisions 
upon the happening of an event, namely, 
engaging in military gervice. . . . If, 
before the accident, the insured had been 
discharged and returned to civilian life, 
the double death benefit provisions would 
not have been in force because the provi- 
sions were terminated and not suspended.” 
The court further ruled that such a con- 
struction did not create an ambiguity be- 
tween Clause 19 and Clause 17, in which 
the exclusion is where death results, di- 
rectly or indirectly, from any military serv- 
ice in time of war. The two clauses were 
independent. Judgment of the lower court 


in favor of the beneficiary only for the 
premiums paid was affirmed.—Wolford v. 
The Equitable Life Insurance Company of 
Iowa. Pennsylvania Superior Court. Filed 
March 8, 1948. 13 CCH Lire Cases 23. 
Caldwell, Fox & Stoner, Thomas D. Caldwell, 


33 South Third Street, Harrisburg, Pennsyl- 
vania, for Appellant. 


McNees, Wallace & Nurick, Samuel A. 
Schreckengaust, Jr., State Street Building, Har- 
risburg, Pennsylvania, for Appellee. 


DIVORCED WIFE v. ESTATE 


(GEORGIA) 


@ Employees’ pension plan 
Life and annuity policies 
Endorsement construed 


Under an employees’ pension plan a trus- 
tee was designated to receive the monies 
coming into the pension fund and to supple- 
ment the retirement benefits by purchasing 
for the individual participating employees 
combination life and annuity insurance poli- 
cies. By an endorsement on the policies 
thus purchased by the trustee, it was pro- 
vided that the trustee acquired absolute 
ownership of the policies at their inception 
together with all rights, to the exclusion 
of the insured, to obtain all benefits and to 
exercise all privileges thereunder. It was 
the contention of the executor of the in- 
sured’s estate that the endorsement had 
the effect of eliminating the named bene- 
ficiary of the policies and that the purpose 
and intent of the contracting parties as 
gathered from the terms of the pension 
plan, the trust agreement, and the policies 
of insurance, was to make the proceeds of 
the policies payable to the insured’s estate 
rather than to the beneficiary named in 
the policy. There was no merit in this 
contention. Under the provisions of the 
pension plan it was perfectly clear that 
the insured’s estate was to receive death 
benefits under any policies purchased only 
in the event there was no named beneficiary. 
Although the trustee acquired legal title 
to the policies by reason of the endorse- 
ment, it did so only as trustee and not as 
beneficiary, and the proceeds thus legally 
payable to the trustee were impressed with 
the trust imposed by the terms of the 
pension plan in favor of the beneficiary 
named in the policies. Judgment in favor 
of the divorced wife was affirmed.—Pate, 
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Exr. v. Citizens & Southern National Bank. 
Georgia Supreme Court. March 19, 1948. 
13 CCH Lire Cases 60. 

Jackson & Garner, Henry M. Garner, 
J. Stone, Atlanta, Georgia, for Appellant. 


George & John Westmoreland, Alston, Foster, 
Sibley & Miller, Atlanta, Georgia, for Appellees. 
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LATE PAYMENT 
OF GROUP PREMIUM 


(LOUISIANA) 
e Confusing administration 


The employee, insured under a group 
certificate, became ill on February 19, 1944, 
and worked no more from that time until 
his death on June 10, 1944. The master 
policy contained a provision that the insur- 
ance would cease at the due date of the 
premium to which the employee had failed 
to make a required contribution. In an 
action by the beneficiary to recover on the 
certificate, the insurer denied liability on 
the ground that it had lapsed on February 
29, 1944, for nonpayment of premium. The 
insurer argued that since the employee 
stopped work in February, the last com- 
pany deduction was for the February pre- 
mium; that since he was not on the payroll 
for March, he was required to pay the 
premium contribution for March; and that 
since he did not make any payment during 
the thirty-one day grace period, the policy 
lapsed on the last day of the period for 
which a premium had been paid. What 
impressed the court, and wha¢ it believed 
must have confused the insured, was the 
fact that the employee was paid on March 
15 for the days of February 16, 17 and 18, 
but no deduction was made for his March 
premium from that pay. From the explana- 


tion given him by the company’s employees 
that he would have to pay his group insur- 
ance as long as he was not on the payroll, 


for him to believe that 
if he received pay in March, he was still 
on the payroll and that his premium 
contribution for March was deducted by 
the company. His misunderstanding of the 
time that he was required to make the 
contribution was clearly shown by the fact 
that in April he sent his wife to make the 
contribution. The situation was compli- 
cated because the premiums were payable 
monthly in advance, monthly premium con- 


it was reasonable 


mint 
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tributions were deducted currently, and 
the company had a system of accounting 
whereby it was always two weeks behind 
in its payment of wages; it was not difficult 
to understand how an employee could be 
confused as to when he would be required 
to make the contributions if he were not 
working. The court concluded that the 
purposes of group insurance could be de- 
feated if the employer, by poor administra- 
tion, could be instrumental in causing the 
insurance to become unavailable to the em- 
ployee. In its position as administrator of 
the policy, the employer should be con- 
sidered as the agent of the insurer, and any 
omission of duty to the employee in its 
administration should be attributable to 
the insurer. Judgment for the insurer was 
reversed.—Neider v. Continental Assurance 
Company. Louisiana Supreme Court. March 
22, 1948. 13 CCH Lire CAses 42. 


APPLICANT 
MISREPRESENTS HEALTH 


(PENNSYLVANIA) 
@ Good faith 


Pursuant to an application made in Feb- 
ruary, 1941, plaintiff fraternal benefit as- 
sociation issued a certificate on the life of 
the deceased, who died in August, 1941 of 
coronary occlusion and paresis. Subse- 
quently, the insurer filed a bill in equity 
seeking cancellation of the policy because of 
false answers as to health in the applica- 
tion. The insured had contracted syphilis for 
which he was treated in 1921, and he was 
told at that time by his physician that he 
had syphilis. In 1935 he was treated by 
another physician who administered anti- 
syphilitic treatment, but the deceased was 
not told at that time that he had syphilis. 
The policy contained the provision that all 
answers in the were to be 
deemed representations and not warranties. 
Consequently, in order to avoid the policy, 
the insurer was required to show that the 
insured knew the statements were 
or otherwise acted in bad faith in making 
them. During the last stage of his disease, 
the insured was subject to Euphoria, which 
is a false feeling of well being and good 
health, and was also subject to impairment 
of memory, of which condition he was 


application 


false 
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unaware. These physical symptoms were 
present at the time he signed the applica- 
tion; he was not aware that his answer 
to the question concerning his health was, 
as a matter of fact, untrue. It was clear 
that the insured underwent mental and 
physical disintegration, and the court could 
not say as a matter of law that he was 
guilty of fraud or bad faith. The decree 
dismissing the insurer’s bill was affirmed. 
—The Maccabees v. Cappas. Pennsylvania 
Superior Court. Filed March 8, 1948. 13 
CCH Lire Cases 45. 

John F. Gloeckner, 603 Law & Finance Build- 
ing, Pittsburgh, Pennsylvania, for Appellant. 


Morris M. Berger, 903 Law & Finance Build- 
ing, James A. Wright, 434 Diamond Street, 
Pittsburgh, Pennsylvania, for Appellee. 


TWO WAR EXCLUSIONS 


(NEW JERSEY) 
e@ Death in Battle of Bulge 


The insured was killed on March 26, 1945, 
in the Battle of the Bulge. His life insur- 
ance policy, issued on June 18, 1942, con- 
tained a “War and Aviation Risk Exclusion 
Provision,” limiting the insurer’s liability 
to a return of premiums paid if “(a) death 
occurs while the insured is serving outside 
the United States in the military forces 
of any country at war, whether declared 
or undeclared, or death within six months 
after the termination of such service from 
any injury or disease sustained or con- 
tracted while in such service; (c) death 
occurs within two years from the date of 
issue of the policy, as a result of war or 
any cause incident thereto, whether de- 
clared or undeclared, while the insured is 
outside the United States.” If clause (a) 
applied, plaintiff’s recovery was limited to 
the amount of premiums paid, but if clause 
(c) applied, the insurer was liable for the 
face amount of the policy. Application of 
the established rules to the construction 
of the clauses revealed no ambiguity. “In- 
terpreted without strain or distortion,” the 
court declared, “and assigning to the words 
their ordinarily and commonly accepted 
meaning, there seems to be no valid reason 
why both clauses cannot be effectually 
enforced without conflict, for the limitation 
in clause (a) clearly and specifically refers 
only to those serving in the military forces, 
while clause (c) must of necessity apply 


to insureds not so serving in the armed 
forces. The obvious intent of clause (a) 
is to protect the company against abnormal 
losses necessarily arising in the military 
forces as a result of such action, regardless 
of the length of time the state of conflict 
might endure. The exclusion under clause 
(c) clearly applies, without limitation, to 
insureds other than those serving in the 
armed forces, i.e., civilians, a Y. M. C. A,, 
Salvation Army, or other fraternal or or- 
ganization worker, Red Cross nurse, a ci- 
villian on either governmental or private 
mission, or one stranded in the zone of 
hostilities.” The court also pointed out 
that clause (a) is a specific clause, whereas 
clause (c) is general, and where there is 
a repugnancy between a general and specific 
clause, the latter governs. Even if there 
is no actual repugnancy, if it appears that 
the purpose of the parties was solely di- 
rected to the particular matter to which 
the special clause or words relate, the gen- 
eral words will be restrained. Finally, 
clause (a) is a “military status” clause, as 
distinguished from a “cause of death” 
clause; in such cases the status of the 
insured, and not the cause of death, is 
the ground upon which the exoneration of the 
insurer from liability stands. Since the 
specific clause applied, judgment was en- 
tered for plaintiff in the amount of the 
premiums paid.—Caruso v. John Hane¢ock 
Mutual Life Insurance Company. New 
Jersey Court of Errors and Appeals. Filed 
January 29, 1948. 13 CCH Lire Cases 63. 
Nathan Rabinowitz, Ervan F. Kushner, 5 Colt 
Street, Paterson, New Jersey, for Appellant. 


McCarter, English & Studer, Conover English, 
13 Commerce Street, Newark, New Jersey, for 
Respondent. 


GANGRENE 
FOLLOWING FOOT INJURY 


(OHIO) 
e Accidental death benefit 
Admissibility of physician’s 
testimony 





Under the insured’s policies an additional 
benefit was payable in the event of death 
resulting from accidental means, but was 
not payable if death was caused or con- 
tributed to by disease or infirmity. The 
insured, a healthy man forty-six years of 
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age, had been performing manual labor for 
twenty-five years when on August 27, 1945, 
a hoist fell upon his foot, breaking the 
bones of all the toes and crushing the 
bones and flesh of the big toe. He was 
taken to a hospital where his injuries were 
treated and his foot placed in a cast. 
Four days later he was taken home, where 
for six weeks he was confined to bed most 
of the time. During this time he did not 
leave the house except to go to his physician 
for treatment. On October 25, his physi- 
cian discovered that dry gangrene had set 
in and that some part of the foot, including 
the big toe, would have to be amputated 
to prevent the spreading of the poison. 
The insured was taken home where, on the 
morning of October 27, he died without 
forewarning to anyone. Plaintiff’s theory 
was that some part of the gangrenous 
membranes entered the blood stream and 
caused death. During the trial the court 
permitted two physicians to testify, one of 
whom testified on behalf of plaintiff and 
one on behalf of defendant as to informa- 
tion obtained in the confidential relation- 
ship of physician for the insured. The jury 
returned a verdict for plaintiff, but sub- 
sequently the court sustained defendant's 
motion for judgment n.0.v. on the ground 
that it was error to admit the medical 
evidence because it was privileged, and that 
in the absence of such evidence, there was 
not sufficient evidence offered by plaintiff 
to support the essential elements of her 
claim. The reviewing court reversed. There 
was ample competent expert testimony in 
the record to support plaintiff’s theory. 
Therefore, the court concluded that the 
trial court erred in sustaining defendant’s 
motion for judgment, even assuming that 
the court was justified in disregarding, on 
this motion, the physicians’ testimony 
which was before the jury and upon which it 
may have relied in reaching a_ verdict. 
Furthermore, the court was not justified 
in disregarding any of the testimony of 
the physicians which had been received in 
evidence in passing upon the motion for 
judgment n.o.v. Such a motion calls upon 
the court to determine whether there is 
any evidence of substantial probative value 
in support of the adverse party’s claim. It 
does not raise any issue as to the com- 
petency of the evidence that has been 
received.—Kenny v. Metropolitan Life In- 


surance Company. Ohio Court of Appeals, 
First Appellate District. March 15, 1948. 
12 CCH Lire Cases 68. 


Cc. R. Beirne, for Plaintiff, Appellant. 
Harry E. Marble, for Defendant, Appellee. 


VALIDITY OF 
“SURVIVORSHIP BONUS” CLAUSE 


(MISSISSIPPI) 


@ Disapproval by Commissioner 


The Insurance Commissioner appealed 
from an order permanently enjoining him 
from enforcing a ruling in which he refused 
approval of a policy form containing a 
“Survivorship Bonus” provision and pro- 
hibited its issuance in the State of Missis- 
sippi. The Commissioner took the position 
that the provision violated Section 5680, 
Mississippi Code 1942, which prohibits 
the writing of any insurance contract in the 
state “which does not distinctly state the 
amount of benefits payable, the manner of 
payment and the consideration therefor.” 
The court thought it evident that the 
provision did not comply with Section 
5680. “It does not state the benefits paya- 
ble. Indeed, it would be impossible to do 
so. No holder can know, or approximate 
with any degree of accuracy, the benefits 
he will receive thereunder, if any. It creates 
a class. That class is composed of and 
limited to all persons who take out policies 
during each calendar year, regardless of 
age, occupation, employment or insurable 
risk. The holders are grouped alone upon 
the year in which the policies are issued. 
For that group the company, each year, 
places in a fund from its surplus $5.00 for 
each $1000 of insurance, plus three per 
cent interest thereon compounded, and 
this is repeated for twenty years. Those 
of each class who survive the twenty years 
and keep their policies in force share in the 
total fund in proportion to the face 
amounts of their respective policies. How 
many will share therein and the amount 
received will depend (1) on the number in 
the class who have died before the twenty 
years, and (2) how many have survived, 
and (3) of the survivors the number who 
have kept their policies in force. The 
result is, of course, pure speculation.” The 
Commissioner was within his right and 
power to refuse approval of the form. 
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Judgment of the lower court was reversed 
and entered for the Commissioner.—White, 
Insurance Commissioner v. National Old 
Line Insurance Company. Mississippi Su- 
preme Court. March 8, 1948. 13 CCH 
Lire Cases 74. 

James A. Blalock, Jackson, Mississippi, Greek 


L. Rice, Attorney General, George H. Ethridge, 
Assistant Attorney General, for Appellant. 


Creekmore & Creekmore, Jackson, Mississippi, 
for Appellee. 


DEATH OF PRINCIPAL 
AND ALTERNATE BENEFICIARIES 





(ARKANSAS) 


e National Service Life Insurance 
Rival claimants 
Stepmother v. brothers 


The insured named his father as principal 
beneficiary of his National Service Life In- 
surance policy. Following the death of 
both the principal and alternate beneficiaries, 
his stepmother and his five surviving 
brothers asserted conflicting claims to the 
benefits. Since both the principal and alter- 
nate beneficiaries are deceased, the unpaid 
installments go to the person or persons 
within the classes specified and in the 
order named by Section 602 (h) (3), since 
the insured did not designate a different 
order. That order is (A) widow or wid- 
ower; (B) child or children; (C) if no 
widow, widower, or child, to the parent 
or parents of the insured, if living, in equal 
shares; (1D) brothers and sisters. By the 
Act of July 11, 1942, Section 601 was 
amended by adding the following subsec- 
tion: “(f) The terms ‘parent’, ‘father’ and 
‘mother’ include a father, mother, father 
through adoption, mother through adop- 
tion, and persons who have stood in loco 
parentis to a membey of the military or 
naval forces at any time prior to entry 
into active service for a period of not less 
than one year.” Section 602 (h) (3) was 
amended to read: “(C) if no widow, wid- 
ower, or child, to the parent or parents of 
the insured who last bore that relation- 
ship, if living, in equal shares.” Plaintiff 
based her eligibility as a proper beneficiary 
upon her allegation of standing in loco 
parentis to the insured, and not upon the 
fact that she was his stepmother. If by 
the amendment of 1946 Congress meant to 
render stepparents eligible beneficiaries only 


when so designated by the insured, then 
plaintiff was precluded from recovery. 
However, if Congress meant that a step- 
parent is eligible, that is, falls within those 
permissible classes enumerated in Section 
602 (g), and specifically within the class 
“parent,” either when designated as a bene- 
ficiary or when occupying the position of 
in loco parentis, which is plaintiff’s theory, 
then she would be entitled to a recovery, 
provided she was able to establish her 
allegation upon a trial of the case. An 
examination of the explanation of the In- 
surance Act of 1946 disclosed that it was 
the purpose of the amendment to expand 
the rights of stepparents under National 
Service Life Insurance policies rather than 
restrict them. Prior to the 1946 Act the 
stepmother would have been an eligible 
beneficiary only if she had stood in relation- 
ship of a parent to the insured for a full 
year prior to his entry into active service 
whether or not designated as_ beneficiary. 
Since the Act of 1946, however, she is 
eligible if she has occupied that relation- 
ship for a year prior to his entry into 
active service, and also, if she had been 
designated as beneficiary, she would be 
eligible regardless of the existence of the 
relationship of loco parentis, or if that re- 
lationship existed, regardless of the length 
of its existence. The third-party defend- 
ants’ motion to dismiss was overruled — 
Virgie Dodd v. United States of America, 
Clyde W. Dodd et al., Third-Party Defend- 
ants. United States District Court, Western 
District of Arkansas, Fort Smith Division. 
April 1, 1948. 13 CCH Lire Cases 65. 

Franklin Wilder, Edgar E. Bethell, Fort 
Smith, Arkansas, for Plaintiff. 


Hugh M. Bland, Fort Smith, Arkansas, for 
Third-Party Defendants. 


PRIOR TREATMENT 
MISREPRESENTED 





(MASSACHUSETTS) 


e Burden of proof 
Instruction to jury 


In an action by the beneficiary of a policy 
issued on the life of her husband, the 
insurer relied upon the affirmative defense 
that the insured made false representations 
in the application which were “made with 
actual intent to deceive” or were such that 
“the matter misrepresented increased the 
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risk of loss.” After a verdict for plaintiff, 
the court held that the trial judge could 
not properly have ruled as a matter of law 
that his affirmative defense had been sus- 
tained and that the case was one for the 
jury, but defendant’s exceptions were sus- 
tained because of the failure of the trial 
judge to grant certain request for rulings. 
4 subsequent amendment to defendant’s 
answer alleged that the deceased made in 
his application the false representation that 
he had not consulted or been treated by 
any “clinics, hospitals, physicians, healers 
or other practitioners” within five years. 
After a second verdict for plaintiff, the 
reviewing court was asked to pass upon 
whether it was proper to submit the case 
to the jury in view of the additional de- 
fense. On the second trial there was much 
evidence tending to show that the deceased 
had consulted and had been treated by 
physicians at a hospital over a long period 
within five years prior to the application. 
Plaintiff herself testified that she knew the 
deceased went to the hospital several times 
and that he had told her he went because 
he had an upset stomach and did not feel 
well. The court ruled: “Notwithstanding 
all this, the burden of proof was upon 
defendant to establish its defense, and how- 
ever clear it might be that a false represen- 
tation was made, the defense could become 
complete only upon proof either that the 
representation was made ‘with actual intent 
to deceive’ or that ‘the matter misrepre- 
sented . . . increased the risk of loss.’ 
No doubt these somewhat complicated 
applications for life insurance are frequently 
filled out by a person other than the insured 
himself, possibly by an eager agent. An 
incorrect statement does not necessarily 
indicate actual intent to deceive. And it 
cannot be said as a matter of law that a 
misrepresentation that an applicant has 
not, within five years, consulted or been 
treated by a hospital or a physician in- 
creased the risk of loss. Quite the contrary 
might be true. It follows that the case 
was still a jury case.” However, defendant’s 
requested ruling to the effect that the 
representation that the deceased had not 
consulted or been treated by a hospital or 
physician within five years was false, should 
have been granted. Defendant was required 
as one step in proving its defense to show 
that a false representation had been made. 


Since it had shown this fact as a matter 
of law, the jury should have been so in- 
structed. Defendant’s exceptions were 
sustained.—Rappe v. Metropolitan Life In- 
surance Company. Massachusetts Supreme 
Judicial Court. Suffolk. February 3, 1948. 
13 CCH Lire Cases 61. 

F. G. Lichtenstein, G. A. Goldstein, for 
Plaintiff. 

W. A. Ryan, for Defendant. 


PROCEEDS PAID SEVEN YEARS 
AFTER DEATH 


(NEW YORK) 


e@ Legal interest 
Validity of surrogate’s decree 





Plaintiff sought to recover legal interest 
claimed to be due for the delayed payment 
of two policies, which were not paid until 
seven vears after the death of the insured. 
The complaint alleged that no formal 
proofs of death were submitted, but that 
defendant had knowledge of the insured’s 
death because of the wide publicity given 
to it and because defendant was informed 
of it by plaintiff bank. There were various 
communications between them concerning 
it. On December 29, 1946, plaintiff widow 
filed a petition in the Surrogate’s Court, 
New York County, for an order from the 
representatives of her husband’s estate for 
delivery of the policies of insurance. Cer- 
tain disputes arose whereby a compromise 
agreement was entered into on December 
31, 1941, amended by further agreement of 
December 7, 1942, by the terms of which 
the proceeds “together with all post mor- 
tem dividends and interest thereon” were 
to be paid to plaintiff bank, as depositary 
for the benefit of the individual plaintiffs, 
who “are entitled to receive from plaintiff 
bank, as depositary, any and all further 
sums of money due, owing or payable from 
defendant as claimed and set forth herein.” 
Thereafter in the proceedings before the 
surrogate, in which defendant had appeared, 
a decree was made December 30, 1942, 
approving the compromise agreement, as 
amended, and directing the payment of the 
proceeds together: with the post mortem 
dividends and interest to plaintiff bank as 
depositary. Defendant paid the bank as 
depositary, but plaintiff claimed as due 
interest from the date of death on January 
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14, 1936, until the date of payment, January 
12, 1943. Appealing from a judgment of 
dismissal, plaintiffs attacked the surrogate’s 
jurisdiction over the subject matter. They 
argued that, while the surrogate properly 
awarded the policies to them, yet the matter 
of interest was simply an issue of contract 
law, not within the surrogate’s jurisdiction. 
The court concluded that plaintiffs were 
attempting to attack the course of pro- 
ceedings which gave them the title upon 
which they based their claim. This they 
were estopped from doing. The court 
agreed with the lower court that if any dis- 
pute as to the meaning of the decree should 
arise subsequently, clarification should 
come from the court which rendered 
the decree. “There is no equity in plaintiffs’ 
appeal to the federal courts; having ob- 
tained certain benefits from the surrogate’s 
action on their petitions, they appear now 
to be shopping for another forum to obtain 
something more, contrary to the state’s 
desire to concentrate the settlement of 
Judg- 
ment of dismissal was affirmed.—Hart et 
al. v. The Mutual Benefit Life Insurance 
Company of Newark, New Jersey. United 
States Circuit Court of Appeals, Second 
Circuit. March 10, 1948. 12 CCH Lire 


Cases 55. 


estates in the Surrogate’s Court.” 


Charles P. Connell, Lawrence R. Condon, New 
York, New York, for Plaintiffs, Appellants. 

A. Amasa Miller, New York, New York, for 
Defendant, Appellee. 


AVIATION EXCLUSION 
UNDER WAR CLAUSE CAPTION 


(SOUTH CAROLINA) 
e Ambiguity 


The insured died as a result of injuries 
sustained in the crash of a plane, owned 
and piloted by him. At the bottom of the 
first page of his three life policies were 
the rubber stamped words: “War and 
Aviation Clause Attached.” Affixed to and 
a part of each policy was a page entitled 
“WAR CLAUSE”, which contained the 
provisions that the insurer was not liable 
if the insured’s death occurred while serv- 
ing outside the United States in the mili- 
tary, naval or air forces of any country 
engaged in war; while serving within the 
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United States in an air force of any country 
engaged in war; as a result of operating or 
riding in any kind of aircraft, except as a 
farepaying passenger in a licensed aircraft 
operated by a licensed pilot on a regularly 
scheduled flight between established air- 
ports within the United States; or within 
two years from the date of issuance as a 
result of injuries, sickness or disease con- 
tracted while traveling or residing as a 
civilian outside the United States; or as a 
result of war or any act of war. The 
lower court, relying upon the rule that 
ambiguity in an insurance policy is to be 
resolved against the company, construed 
the policies to mean that the insurer was 
exempt from liability only if death resulted 
from aviation connected with the war effort 
and that the company assumed the risk 
of death caused by peacetime civilian air 
travel. The reviewing court reached an 
conclusion, holding that the 
stamped words were placed where they 
could be seen easily and where they should 
have been discovered by the insured. It 
was the insured’s duty to read the policy 
and acquaint himself with its contents; 
failure to do so estops him from avoiding 
the contract on the ground that he did 
not know its terms. Furthermore, the 
court was of the opinion that the caption 
“WAR CLAUSE,” however inept it might 
be, was not so ambiguous as to mislead 
the insured and to prevent his knowing tiat 
he was not to be covered if his death 
occurred as a result of his operating his 
private plane. “The lower court attempted 
to create such an ambiguity by considering 
the caption in conjunction with the 
stamped words on the face of the policy 
and thereby deciding that the caption was 
misleading in that it did not adequately 
describe all the matter contained in the 
clause. But there is no ambiguity in the 
operative language of this clause, and, since 
this language is clear, the actionable words 
are controlling.” Judgments for the bene- 
ficiary were reversed.—Provident Life and 
Accident Insurance Company v. Anderson. 
United States Circuit Court of Appeals, 
Fourth Circuit. March 8, 1948. 13 CCH 
Lire CAses 19. 

John A. Chambliss, C. F. Haynsworth, Jr., for 
Appellant. 


C. Granville Wyche, Alfred F. Burgess, for 
Appellees. 
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FALL FROM SHIP SCAFFOLD 


(OREGON) 


e Cause of death 
Bowel obstruction 
Accident v. prior adhesions 


In jumping from a scaffold to the ship 
deck, the insured slipped and fell, striking 
his right side on the corner of some steel 
plates. Thirty-eight days later he develaped 
a bowel obstruction, which resulted in his 
death. Under his group accidental death 
and dismemberment policy, the insurer 
agreed to pay to the beneficiary the sum of 
$2,000 in the event that death resulted di- 
rectly and independently of all other causes 
from bodily injuries sustained solely through 
external, violent and accidental means, and 
was not caused directly or indirectly, 
wholly or partly, by bodily or mental in- 
firmity. The insured was thirty-four years 
old at the time of his death in January, 
1945. At the age of twelve years he had 
an operation for a ruptured appendix. On 
the evening of his accident when he arrived 
home from work he told his wife that 
he did not feel very well and had pains 
in his side. Later that night he was taken 
to the hospital, where he told the doctor 
that just before leaving work he had 
jumped from a scaffold to a ship deck 
and that “a rupture on the right side had 
come out suddenly,” which he. had replaced. 
The doctor testified that he found no ex- 
ternal bruise and nothing in the hernial 
sac, but that there was pain and a little 
swelling in the right inguinal region. He 
diagnosed the case as a “possible contusion 
of bowel.” After the insured had been 
treated in the hospital for a few days, 
he returned home, where he remained about 
a week before returning to the shipyard. 
His side continued to be “touchy”; he had 
no appetite; and he was favored in his 
work by his crew. Thirty-eight days after 
the accident he became ill at work, was 
taken to the hospital and operated on, the 
doctors discovering several bands of adhe- 
sions constricting the bowels. The medical 
testimony was to the effect that the cause 
of death was strangulation of the bowel 
caused by adhesions and that these adhe- 
sions were of long standing and attributable 
to the old operation for a_ ruptured 
appendix. Judgment for plaintiff was re- 
versed.—Hutchison v. Aetna Life Insur- 


nnn 


LIFE, HEALTH AND 


VULAVEDOUETAOADATON EOE TA DANONE EAN VCE 


ance Company. Oregon Supreme Court. 
February 17, 1948. 13 CCH Lire Cases 25. 
Frank E. Nash, Borden Wood, King & Wood 
Portland, Oregon, for Appellant. 
Ben Anderson, Lord, Anderson & Franklin, 
Portland, Oregon, for Respondent. 
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DEDUCTIONS MADE— 
NO POLICY ISSUED 


(SOUTH CAROLINA) 


e Return of premiums 
Notice to employee 


On April 4, 1941, plaintiff, upon solicita- 
tion of defendant’s local agent, signed a pay 
order authorizing premium deductions from 
his wages to be remitted to the insurance 
company by the paymaster. The applica- 
tion was made upon a form which provided 
that no liability would attach until the 
application was accepted and approved at 
the home office of the company. Immedi- 
ately below the agent’s signature appeared 
the words, “Mail to the insured.” If the 
application was approved and accepted, the 
insurance was to become effective May 1, 
1941. Plaintiff alleged that he never re- 
ceived the policy and that without his 
knowledge the monthly premiums were 
deducted from his wages and remitted to 
the company from May 1, 1941 through 
February, 1946. According to plaintiff, 
about thirty days after signing the applica- 
tion and pay order, he saw defendant’s 
agent and told him that he had not received 
his policy. The agent assured him he would 
inquire into the matter, but plaintiff did 
not see him again and received no com- 
munication from him or defendant. After 
more than a year had passed, concluding 
that the insurance company had rejected 
his application, he applied for and was 
issued by another company a policy on 
which he collected two claims for illness 
prior to December, 1944. About January 
31, 1946, plaintiff noticed a “big shortage” 
in his pay check. He went to the paymaster 
for an explanation and learned for the first 
time that $6.10 had been collected monthly 
from his earnings by the insurance com- 
pany, whereupon he directed that the policy 
be cancelled. Prior to December, 1944, his 
employer did not furnish. detailed state- 
ments of deductions with his pay checks. 
Thereafter, deductions noted on the slip 
were identified by code numbers explained 
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on the back of the statement. The jury verdict, namely, that no policy contract 
returned a verdict for plaintiff in an amount was in existence until December, 1944. It 
covering the period extending from May 1, required no disaffirmance and acquired no 
1941 through December, 1944. On appeal, validity by ratification. There was nothing 
the insurer argued that the jury found to rescind. Commencing with December, 
that commencing with December, 1944, 1944, the contract must be presumed to 
plaintiff had notice sufficient to put him have become effective and continued so 
upon inquiry that $6.10 was being de- until cancelled by plaintiff. Judgment of 
ducted monthly from his wages and the lower court was affirmed.—Keller y., 
remitted to the insurance company, and Provident Life and Accident Insurance 
having failed to move promptly thereafter Corepany. South Carolina Supreme Court. 
to rescind the policy, he ratified everything Filed March 3, 1948. 13 CCH Lire Cases 29. 


prior thereto and waived any rights he Havynsworth & Haynsworth. Greenville, South 
might have had. The court pointed out  Ggarolina, for Appellant. - 


that defendant overlooked a very significant John C. Henry. Greenville, South Carolina, 
inference which might be drawn from the _ for Respondent. 


erent panera 


Extend Time Limit on Gratuitous NSLI Claims 


The Veterans Administration intends to carry out Public Law 429 as 
promptly as possible. This law extends the time limit within which the bene- 
ficiaries of deceased servicemen entitled to gratuitous NSLI may apply for 
proceeds. Where a claim had formerly to be made within five years, seven 
years is now the limitation period. It is said that claims that were formerly 
disallowed because of the lapse of more than five years will be automatically 
reconsidered without the necessity of the beneficiary’s making a new claim. 
In those cases where no claim has been filed, Veterans Administration will 
undertake to ascertain eligible beneficiaries and advise them of their rights. 


Jurors as Realists 


In speaking of the jury’s right to assess damages, the Florida Supreme 
court, speaking through Judge Terrell, declared: “Jurors are not permitted to 
divine their judgments from the other [world], they are realists and are not 
actuated by the philosophy of the cemetery. They get leads to their verdict 
from the tangible and the commonplace and it speaks in terms of what the 
dollar will buy, so it availeth little when cotton is 50 cents, corn $2.50, steak 
one dollar and common labor six dollars, to cite cases that were decided when 
cotton was five cents, corn was fifty cents, steak twenty-five cents and common PAS 
labor one dollar. The disparity is such that a verdict or judgment so predicated OF 
looks capricious. It would be as reasonable to expect a carpenter to construct a 
a house on the basis of prices that prevailed in 1939. Respect for law will not (ILL 
emerge from judgments so capricious.” Margaret Ann Super Markets, Inc. v. , 
Scholl et al., 15 CCH Necttcence Cases 820, 
Pl, 
Albu 
to th 


‘ Wierreintttny 
EVsUenenenaunnnvunzannunnnnnvannnnvsnduennanenetegueneeueesgtdUUtdUdtUENN4U1UGUHUUEENMUUEEAUUUULGEDEUREANUOUHEUHOAU EGAN STON UTHTEU EONAR TEAM ESHEETS tint 


PAGE 448 ILJ—MAY, 1948 NE 








yuth 


lina, 


nr wWwre ar Or Chl] 


eo—e = 


t 


anna tana 


1948 












Building Agent’s Liability—Incompe- 
tent janitor hired—Fire (IIl.) 157 


Carrier's Liability—Airplane passen- 
ger’s fall from door of grounded 


plane (Ill.) 149 
Federal Tort Clams Act—Minor shot 

on Navy base (Md.) 160 
Gas Company's Liability—Ex}losion 

(Okla.) 454 


Gravel Plant’s Liability—Truck driv 
er’s body found in sandpile (Ark.). 459 
Hotel’s Liability—Guest burned—Hot 
water from shower spout (IIl.) 159 
Landlord’s Liability—Tenant injured 
Plank falling from porch ceiling 
(La.) F 153 
Slanting step (Minn.) 158 
Lessor’s Léabilitty—Collapse of build- 
ing—Lessee’s employee injured 


(Wis.) 461 
Municipality's Liability—Sewer sys 

tem—Property flooded (Neb.) 160 
Owner's Liability 

Child drowned in vat (Miss.) 150 


Explostves—Child injured—(N. Y.) 452 
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PASSENGER’S FALL FROM DOOR 
OF GROUNDED PLANE 


(ILLINOIS) 
e Carrier’s liability 


Plaintiff boarded defendant’s plane at 
Albuquerque en route to Chicago. In addition 
to the pilot, co-pilot and hostess, the plane was 
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Page 
Owner's Liability—continued 


Independent contractor's employee 


injured (Neb.) 456 
Restaurant patron injured—Hole 
Dark room (Pa.) 455 
Pedestrian injured—Carriage block 
(Conn.) 457 
Power Company's Liability — Water 
level reduced Diver imyured 
(Wis.) 150 
Procedure—Expert witness—Scope of 
cross-examination (N. Y.) 451 


Railroad’s Liabil ty 
Cotton damaged by fire—Stored on 


platform (S. C.) 154 
Pedestrian tnjured—Foot caught in 
rail (Ala.) 455 
Storekeeper’s Liability — Lightning 
Stepdown (Ohio) 458 


Sawnull Company's Liability—Starks 
from smokestacks—Dwelling dam 
aged (La.) 452 

State’s Liability — Abutting owner 
Uneven sidewalk (N ro 452 

Wholesaler’s Liability — Breach of 
Warranty (IIl.) 453 


carrying a full load of twenty-one passengers 

eighteen servicemen and three civilians. 
Shortly after the plane passed over Gage, 
Oklahoma, the right engine developed 
trouble. The plane. was ordered to return 
to Gage where there was a Civil Aero- 
nautics Administration emergency land- 
ing field. A successful landing was made, 
but an attempt to taxi the plane along the 





PAGE 449 









AIVUUULEUNATANAUEENUEEAUUENAA GAULT EAA TATA UA AUN ANHUA HU EAAN AA ENNNNNeNHNNNNNNNNNHencaUtaeNeetecaH 


runway on the good engine proved impos- 
sible. The crew was informed that they 
would have to remove the plane from the 
runway in order to avoid other planes 
which were liable to land at any time. The 
pilot went back to the passengers and 
stated, “This is as far as we will go. We 
would like to have some help in pushing 
the plane off the runway. Will you give us 
a hand?” The co-pilot opened the pas- 
senger door and jumped out, followed by 
the eighteen servicemen. Then the co-pilot 
closed the door. Shortly thereafter one of 
the civilian passengers left the plane, leaving 
the door open. After adjusting his safety 
belt and handing his unfinished dinner tray 
to the stewardess, plaintiff went to the 
door. A sudden lurch unbalanced him, 
and the next thing he knew he was on 
the ground. The court thought it rather 
unusual and unexpected for any person of 
average intelligence to leap voluntarily from 
a lighted plane a distance of four feet into 
the darkness outside. However, plaintiff 
did not rely entirely on the alleged sudden 
and violent lurch of the plane, but relied 
on the allegation that defendant carelessly 
allowed the door to remain open while 
the plane was in motion and failed to warn 
plaintiff and to protect him from the conse- 
quences of such conditions. The court was 
convinced that the questions of negligence 
and contributory negligence were for the 
jury and that it was not permitted to 
disturb the jury’s answers. Judgment for 
plaintiff was affirmed.—McGurty v. Trans- 
continental & Western Air, Inc. United 
States Circuit Court of Appeals, Seventh 
Circuit. April 16, 1948. 15 CCH Nectr- 
GENCE CAsEs 917. 

Donald N. Clausen, Herbert W. Hirsh, Norman 
A. Miller, John P. Gorman, 135 South LaSalle 
Street, Chicago, Illinois, for Plaintiff, Appellee. 

A. R. Peterson, Owen Rall, Walter W. Ross, 


Jr., 135 South LaSalle Street, Chicago, Illinois, 
for Defendant, Appellant. 


DIVE INTO SHALLOW WATER 


(WISCONSIN) 





@ Power company’s liability 
Reduction of water level 
Duty to warn 


The operation of defendant’s hydro- 
electric dam formed an artifical lake. The 
dam backed up the water for eight miles, and 
the height of the dam regulated the quan- 


tity and height of the water in the pond. 
One-eighth mile upstream from the dam 
was a city bathing beach. A _ diving 
board was located on a raft anchored in 
the pond by a steel cable attached to an 
anchor located in twenty-one feet of water. 
Plaintiff charged that defendant, without 
notice, dropped the level of the water about 
four feet for the purpose of making repairs 
and changes on the dam; that this gave 
the cable four feet of slack and made it 
capable of moving twelve feet from its 
anchored location; and that this, together 
with the reduction of the water level, made 
it possible in case of an in-shore wind for 
the diving board to be so located as to 
cause divers to jump into four feet of water. 
Plaintiff had gone out to the raft, made 
two or three dives while the wind was 
off-shore, and then rested for some time. 
Before he took his last dive the wind had 
shifted to an in-shore wind, and plaintiff 
dived into four feet of water, striking his 
head and sustaining a permanent spinal 
injury. Since the reduction was occasioned 
by routine repairs in accordance with de- 
fendant’s duty to keep its dam in condition, 
and since the water drawn off was utilized 
for the production of power, the court con- 
cluded that the entire operation constituted 
a usual and normal operation of defendant’s 
plant and that defendant owed no duty 
to warn or notify those using the pond. 
“ . . To impose such a duty wouid 
create intolerable difficulties in the operation 
of the power plant. The production of 
power is of such social importance that 
a duty of such magnitude cannot fairly be 
imposed.” Judgment for defendant was 
affrmed.—Jones v. Wisconsin Michigan 
Power Company. Wisconsin Supreme 
Court. Filed March 29, 1948. 15 CCH 
NEGLIGENCE CAsEs 935. 

Krueger & Plier, Oconto, Wisconsin, for Plain- 
tiff, Appellant. 


Shaw, Muskat & Paulsen, Milwaukee, Wiscon- 
sin, Homer H. Benton, Appleton, Wisconsin, for 
Defendant, Respondent. 


CHILD DROWNED IN VAT 


(MISSISSIPPI) 


@ Bleaching plant premises 
Attractive nuisance 


Plaintiffs’ seven-year-old decedent was 
discovered drowned in an old vat which 
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had been built in connection with what was 
formerly a bleaching plant, on the outskirts of 
town in a six-acre field. The buildings of the 
plant, long out of business, were torn 
down. On a different part of the field, 
children were accustomed to play baseball. 
The vats and concrete foundations for 
boilers and engines, relics of the old factory, 
were on the lot when defendants purchased 
it and were retained by them as a possible 
incentive to potential purchasers of the 
premises for factory purposes. How the 
child came to be there, no one knew. He 
was alone, and had been warned repeatedly 
by his mother and older brother to stay 
away from:the vats. He was known to be 
afraid of water and would not wade beyond 
very shallow depths even with others 
present. The court did not feel warranted 
in extending the attractive nuisance doc- 
trine to include the pool in which the 
child was drowned or to import into 
Mississippi any further exception ‘to the 
general common law of negligence, such as 
the playground rule. “Some boys every 
year lose their lives by drowning in ponds, 
but the number so losing their lives is 
insignificant in comparison with the num- 
ber of those who visit and play around or 
in such places. This is to say that while 
such drownings are a possibility they are 
not within the field of probability or likeli- 
hood, and our court is committed to the 
rule that no man is to be convicted of 
negligence when or because ‘he has failed 
to guard against that which is merely 
possible as distinguished from that which 
is likely to occur or is probable.” Judgment 
for plaintiffs was reversed and entered for 
defendants.—Vincent et al. v. Barnhill et 
al. Mississippi Supreme Court. March 22, 
1948. 15 CCH NeEc.icence Cases 931. 

Snow & Covington, Meridian, Mississippi, for 
Appellants. 


Gillespie, Minniece & Nettles, Meridian, Mis- 
sissippi, for Appellees. 


STORAGE BATTERY EXPLODES 


(NEW YORK) 


@ Vendor’s liability 
Expert witness 
Scope of cross-examination 


Plaintiff suffered injuries when a storage 
battery in his automobile exploded. Plain- 
tiff was attempting to check the distilled 


water level in the battery. As he leaned 
over to inspect the water, he put his finger 
on the car and apparently made a spark of 
static electricity which ignited the accu- 
mulation of hydrogen gas at the top of the 
battery. The battery supplied with the car 
was not the type in general use. Plaintiff 
contended that the construction was such 
that under certain conditions accumula- 
tions of hydrogen gas were not readily 
dissipated into the air. He argued that 
defendants should be held liable for having 
sold, without warning, a potentially 
dangerous instrumentality. The inventor 
of the battery testified on behalf of defend- 
ants, in part, as an expert. He testified 
that in none of the literature he had read, 
was there mention of the fact that ex- 
plosions in connection with automobile 
storage batteries had been attributed to 
static sparks. Plaintiff’s counsel then 
attempted to lay the foundation for cross- 
examining the witness as to statements in 
treatises written by recognized authorities 
at variance with his opinions as an expert. 
The trial court refused to allow any such 
questions, erroneously assuming that counsel 
desired to offer treatises in evidence. These 
rulings were erroneous, and in view of the 
sharply contested issues and of the impor- 
tance of the role played by expert testi- 
mony on the trial, they were highly 
prejudicial. Cross-examination for dis- 
crediting purposes along the lines men- 
tioned is not, as defendant contends, 
limited to text-books or literature to which 
the witness, without objection, has referred 
on his direct examination. The testimony 
of all experts, except perhaps a few cele- 
brated scientists, is based not only on their 
own experience but on their learning. 
The trial court improperly curtailed the 
scope of the cross-examination of the wit- 
ness and in consequence that of the other 
experts called by defendants. This error 
was substantial and required a new trial. 
Judgment for defendants was reversed and 
a new trial granted—Hastings v. Chrysler 
Corporation et al. New York Supreme 
Court, Appellate Division, First Depart- 
ment. March 15, 1948. 15 CCH NEGLIGENCE 
Cases 934. 

Louis Rothbard, Ralph Stout, Peyser & Harris, 
for Appellant. 


Archie B. Morrison, John D. Lynn, William T. 
Rogers, Daniel Miner, for Respondents. 
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STATE’S LIABILITY 
AS ABUTTING OWNER 


(NEW YORK) 


e@ Pedestrian injured 
Uneven sidewalk 


Plaintiff claimed that she fell on the 
sidewalk in front of the New York State 
Armory and sustained personal injuries. 
The uneven spot in the sidewalk appeared 
to be pear-shaped, and witnesses described 
it as measuring eighteen inches across and 
as being unevenly depressed in depths of one 
or two inches. However, a captain of the 
State Guard testified that he came out 
from the Armory and heard a moan which 
attracted his attention. He found plaintiff 
lying on the sidewalk in front of a lumber 
company office at a point eight feet east 
of the Armory property. The court 
reached the conclusion that plaintiff was 
mistaken as to the place where she fell and 
that the preponderance of the credible evi- 
dence required a finding that she did not 
fall in front of the Armory. However, 
even if plaintiff fell where she claimed, she 
could not recover. The state is defending 
as the owner of real property abutting 
upon a city street, and as an abutting 
owner, the state owed no duty to plain- 
tiff to keep the sidewalk in repair for the 
reason that the repair of public streets and 
sidewalks is peculiarly within the province 
of city authorities. The claim was dis- 
missed.—Simpson v. The State of New 
York. New York Court of Claims. 
March 23, 1948. 15 CCH NEGLIGENCE CASES 
901. 

Joseph S. Attardo, Paul Muscarella, Rochester, 
New York, for Claimant 

Nathaniel L. Goldstein, Attorney General, 


Frank M. Noonan, Assistant Attorney General, 
for the State of New York. 


SPARKS FROM SMOKESTACK 
IGNITE DWELLING 


(LOUISIANA) 


@ Sawmill company’s liability 
Origin of fire 


Defendant’s sawmill plant was located 
east of plaintiffs’ forty-year-old dwelling 
house, and the smokestacks were but three 
hundred feet away. The taller of the stacks 
was not equipped with a spark arrester so 


that sparks, when blown by the wind, 
constituted a fire hazard to property within 
the vicinity to such an extent that the 
mayor complained to the State Fire Marshal, 
who ordered defendant to provide spark 
arresters for all smokestacks. Instead of 
complying, defendant advised the fire mar- 
shal that due to material shortages spark 
arresters could not be obtained. On two 
previous occasions plaintiffs’ dwelling had 
been ignited by sparks emanating from defend- 
ant’s property. Defendant argued that, 
notwithstanding the ever present fire haz- 
ard, plaintiffs failed to show with reason- 
able certainty that the conflagration which 
destroyed the dwelling on the date in 
question was attributable to sparks and 
burning embers emanating from the smoke- 
stacks, since no one actually saw a spark 
or ember fall upon the roof of the house. 
The reviewing court was unable to say 
that the trial judge erred in his appraisal 
of the credibility of the witnesses and his 
conclusion accepting the testimony sub- 
mitted by plaintiffs in preference to that of 
defendant. The physical facts and circum- 
stances pointed strongly in plaintiffs’ favor, 
namely, the admitted fire hazard created by 
sparks discharged from the smokestacks; 
a strong southeast wind blowing toward 
plaintiffs’ property from the direction of 
the sawmill; and the fact that the house 
was not wired for electricity. There was 
no other sound hypothesis to account fer 
the origin of the fire except the theory 
advanced by plaintiffs. Judgment for plain- 
tiffs was affirmed.—Davis et al. v. Horne 
Lumber Company. Louisiana Supreme 
Court. March 22, 1948. 15 CCH NeEcLI- 
GENCE Cases 937. 


PRIMA CORD EXPLODES 


(NEW YORK) 


e@ Minor blinded 
Cement plant’s liability 


Defendant’s cement plants and quarries 
were located close to the state highway. 
On the property were located picnic 
grounds, a Boy Scout cabin, and a dilapi- 
dated wooden shack which was used to 
store explosives. Defendant allowed the 
boys from the city to roam at will on 
these lands and to indulge in forms of 
amusement without hindrance. While the 
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fifteen-year-old plaintiff was on the prem- 
ises, he entered the shack and took some 
fuse caps and some prima cord. While 
he was in the act of exploding the caps, 
the prima cord which he had in his pocket 
ignited and exploded, as a result of which 
he was seriously injured and rendered totally 
blind. Plaintiff admitted it was wrong to 
go onto the property of another, enter a 
building and take another’s property. He 
also knew that he could be hurt by an 
explosion. Standing at the edge of a pond, 
plaintiff shortened the fuse, crimped it with 
crimpers so that powder ran out and 
lighted the end, which caused the sudden 
explosion; therefore, a new cause in the 
chain of events was created. Since defend- 
ant’s negligence in storing the explosives 
in a wooden shack in violation of law was 
not the proximate cause of the accident, 
intervening causes having been produced 
by plaintiff, the complaint was dismissed. 
Judgment for plaintiff was reversed.— 
Hallenbeck v. Lone Star Cement Corpora- 
tion. New York Supreme Court, Appellate 
Division, Third Department. March 25, 
1948. 15 CCH NEGLIGENCE Cases 916. 

R. Monell Herzberg, Chadbourne, Wallace, 
Parke & Whiteside, Kurt Widder, Harold A. 
Callan, R. Waldron Herzberg, 542 Warren 


Street, Hudson, New York, for Defendant, Ap- 
pellant. 


Wilson & Connor, Bliss & Bouck, F. Walter 


Bliss, Robert H. Ecker, Hudson, New York, for 
Plaintiff, Respondent. 


PLANK FALLS 
FROM PORCH CEILING 


(LOUISIANA) 


e Tenant injured 


Plaintiff, lessee under a month-to-month 
verbal lease of premises owned by defendant 
and insured by defendant insurer, was in- 
jured when struck by a plank which fell 
from the ceiling of the porch. Defendant 
contended that plaintiff knew of the de- 
fective condition of the premises and was 
guilty of contributory negligence by reason 
of her continued occupancy. He also main- 
tained that he knew nothing of the defect 
in the ceiling and had no opportunity of 
learning, since vicious dogs kept by plaintiff 
prevented his entry into the premises for 
inspection purposes. Plaintiff testified that 
she did not believe that the ceiling was in 


such bad condition that it would collapse, 
and under the circumstances, she, as a 
tenant, was not contributorily negligent in 
continuing to live in the leased premises. 
There was absolutely no merit in defend- 
ant’s defense that his fear of the vicious 
dogs prevented his inspecting the premises, 
since he admitted on cross-examination 
that he had never requested plaintiff's per- 
mission to enter the premises. Judgment 
for plaintiff was affirmed.—Cade v. Tafaro 
et al. Louisiana Court of Appeal, Parish 
of Orleans. March 1, 1948. 15 CCH NEctI- 
GENCE CASEs 825. 

F. Irvin Dymond, for Plaintiff, Appellee. 

Miller & Bloch, for Defendants. 


FAILURE TO CLEAN BARRELS 


(ILLINOIS) 


e Breach of warranty 
Explosion 


Plaintiff, a dealer in petroleum products, 
sold and delivered barrels for the storage of 
its products. Defendant’s business included 
the cleaning and reconditioning of used 
barrels or drums and selling them at whole- 
sale. Plaintiff sent defendant a written 
order for 1,200 reconditioned steel barrels, 
which were to be thoroughly cleaned and 
painted. Ten days later plaintiff delivered 
a barrel to a customer for the storage of 
fuel oil. Plaintiff's driver placed the barrel 
in the basement and returned to the truck 
for a wrench. In his absence, the custo- 
mer’s twelve-year-old son lighted a match 
near the barrel, causing an explosion and 
severe injury to himself. The customer 
recovered a judgment of $22,500 from plain- 
tiff, who sought recovery of that sum and 
expenses from defendant. Delivery of the 
barrels under plaintiff’s telephone order, 
confirmed by its written order, constituted 
an acceptance of the order with all its 
terms and conditions. Defendant thereby 
represented that all barrels would be 
painted and thoroughly cleaned prior to 
delivery. Defendant knew that the barrels 
had formerly contained a highly explosive 
lacquer. Likelihood of an explosion from 
contact with an open flame, causing injury 
to persons or property, was reasonably 
probable and foreseeable as a direct result 
of the delivery of the barrel to persons 
ignorant of its dangerous contents. It was 
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not necessary that the precise manner of 
the explosion should have been foreseen. 
Judgment for plaintiff was affirmed on 
condition of remittitur of the interest al- 
lowed.—Standard Oil Company of Indiana 
v. Daniel Burkhartsmeier Cooperage Com- 
pany. Illinois Appellate Court, First Dis- 
trict. February 16, 1948. Released March 
2, 1948. 15 CCH NEGLIGENCE Cases 896. 


GAS EXPLOSION 








(OKLAHOMA) 


© Dwelling destroyed 
Gas company’s liability 


Hutchins, who was employed by Shell 
Pipe Line Corporation as an engineer, pur- 
chased a home. He called defendant gas 
company in the morning and told them he 
wanted the gas shut off at the former 
location and the meter moved to the new 
one. He connected the gas range in the 
kitchen, but installed a nipple that was 
so short that the gas could not be turned 
on. While he was looking for another 
nipple, Fuqua, an employee of the gas 
company, came to the door and _ told 
Hutchins that he was not moving the 
meter, that he had checked everything and 
was ready to turn on the gas. Hutchins 
stated that he had a connection to make, 
whereupon Fuqua replied that it was al- 
most his quitting time, and there was 
nothing to do but turn on the gas. Hutchins 
then installed another nipple and turned on the 
gas. Galloway, who was assisting Hut- 
chins, told him that he detected a little 
odor. They then examined the connections 
which Hutchins had made. Concluding 
that the gas was coming from the pilot light 
in the gas range, they adjusted the pilot 
light. The former occupant, on moving 
out of the house, had Alisconnected his gas 
refrigerator from a half-inch riser in a 
small room between the dining room and 
kitchen, where Hutchins had placed 
his electric refrigerator. The riser was 
open. Late in the evening a gas explosion 
occurred, destroying the dwelling. The 
sole obligation of the gas company was to 
inspect the meter and connections there- 
with. Having no actual notice of defects, 
it was under no duty to inspect the pipes 
and connections on Hutchins’ property. 


That duty rested upon Hutchins, and the 
gas company had the right to assume that 
he had performed it. Judgment of dis- 
missal was affirmed.—North British & 
Mercantile Insurance Company, Limited v. 
Consolidated Gas Utilities Corporation. 
United States Circuit Court of Appeals, 
Tenth Circuit. February 28, 1948. 15 CCH 
NEGLIGENCE CASEs 837. 

Walter D. Hanson, F. A. Rittenhouse, John 
F. Webster, Olive R. Rittenhouse, for Appellant. 

Gus Rinehart, Butler & Rinehart, for Appellees. 


COTTON DESTROYED IN FIRE 
ON PLATFORM 


(SOUTH CAROLINA) 


@ Railroad’s liability 
Temporary storage 
Custom 


Defendant railroad had erected and main- 
tained a large platform, partly roofed, 
alongside its track and near the freight 
depot, for the purpose of shipping cotton. 
It permitted the public cotton weigher to 
weigh the bales of cotton as they came 
from the gin. _He kept his scales there. 
Farmer after farmer testified that it had 
been the custom for many years to haul 
their cotton after ginning and place it on 
the platform for weighing and selling, with- 
out protest from defendant. Some of the 
cotton remained there unsold for substan- 
tial periods of time. Plaintiff lost seven 
bales of cotton in a fire on the platform 
on April 27, the cotton having been stored 
on the open portion of the platform from 
the time it was ginned in December. The 
agent in charge of the railroad station 
testified that there were signs underneath 
the covered portion of the platform, read- 
ing, “This company is not responsible for 
cotton or other property placed on this 
platform unless covered by a bill of lading.” 
He further stated that cotton buyers were 
required to sign a company form releasing 
the railroad from liability for loss or damage 
to their unshipped cotton on the premises. 
The duties of defendant’s station agent and 
his assistant required their presence from 
time to time on the platform in connection 
with the shipment of cotton. The court 
thought it would be unreasonable to con- 
clude that they were without knowledge 
that the cotton of someone other than 
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shippers was on the platform. Plaintiff's 
seven bales had gin tags on them bearing 
her name. It appeared that this cotton 
was omitted by oversight from a sale of 
a large lot of other cotton of plaintiff's, 
and she had called on the manager of the 
gin, where she had ginned about two hun- 
dred bales, to help her locate it. He went 
with her to defendant’s platform and found 
it all tagged with her name; it remained 
on the platform until the fire. The court 
concluded that whatever defendant’s origi- 
nal intention was with respect to the use 
by the public of the platform for storage, 
it had permitted the practice of farmers 
to temporarily store their unsold cotton there. 
Judgment for plaintiff was affirmed.—Little 
v. Atlantic Coast Line Railroad Company. 
South Carolina Supreme Court. Filed 
January 15, 1948. 15 CCH NEGLIGENCE 
CAsEs 841. 

J. Arthur Knight, Chesterfield, South Caro- 


lina, Woods & Woods, Marion, South Carolina, 
for Appellant. 


James E, Leppard, George K. Laney, William 
P. Gulledge, Chesterfield, South Carolina, for 
Respondent. 


STEPPING INTO HOLE 
IN DARK ROOM 





(PENNSYLVANIA) 


e Restaurant patron injured 
Searching for rest room 


Over a closed door in defendants’ restau- 
rant hung a black and white sign marked, 
“Ladies.” Plaintiff, a patron in the restau- 
rant, went through the doorway, closed 
the door and proceeded along a partially 
illuminated corridor, at the end of which 
were boxes and barrels piled nearly to the 
ceiling. Hearing dishes rattling, she thought 
that the end of the hall was the kitchen. 
The only other doorway was about three 
yards down the hallway on the left. She 
opened the door, looked in and saw that it 
was dark; as she stepped in to reach for 
the light, she “went down in a hole.” The 
room was completely empty. At the close 
of plaintiff’s testimony defendants success- 
fully moved for a compulsory nonsuit based 
on plaintiff’s contributory negligence. The 
reviewing court spoke: “For a toilet room 
to be unlighted during these times when 
electricity is being conserved is not unusual. 


Patrons entering such a dark room ‘feel 
around’ for the switch. Those entering a 
dark toilet room to which they are invited 
cannot be adjudged negligent as a matter 
of law. To us it is clear that any 
prudent woman would have acted as did 
plaintiff wife if confronted with the same 
necessity and in the same situation. In 
passing judgment on another’s alleged want 
of care under certain circumstances, justice 
does not require a holding that the actor’s 
foresight should have dictated that un- 
usual degree of prudent contact whose 
erstwhile necessity in order to avoid the 
mishap is now so clear to the judge’s 
hindsight.” Judgment for defendants was 
reversed with a procedendo—Mogren et al. 
v. Gadonas et al. Pennsylvania Supreme 
Court, Eastern District. March 25, 1948. 
15 CCH NEGLIGENCE CAsEs 843. 

Smillie & Bean, Frederick B. Smillie, 522 


Swede Street, Norristown, Pennsylvania, for 
Appellants. 


Julian W. Barnard, 21 East Airy Street, Nor- 
ristown, Pennsylvania, for Appellees. 


PEDESTRIAN’S FOOT 
CAUGHT IN TRACKS 


(ALABAMA) 


@ Railroad’s liability 
Tracks not level with ground 





The deceased was found dead lying across 
the rails of defendant’s railroad crossing. 
There was no indication of a violent injury. 
It was plaintiff's contention that the de- 
ceased’s foot was caught in one of the rails, 
causing him to fall, and that his neck 
struck the opposite rail. The only charge 
of negligence against defendant was its 
failing to have its line of rails flush with 
the ground level, The duty of a railroad, 
when its track crosses a street or highway, 
is determined by what is reasonable, which 
is dependent upon whether at that particu- 
lar location there is sufficient traffic along 
the street across the railroad tracks to 
create a duty on the part of the railroad 
to lower its tracks to the level of the 
street. Defendant offered proof that it 
had promptly complied with any and all 
requirements as to the condition and re- 
pairs at the crossing which were made by 
city officials. The court was of the opinion 
that counts four and six of the complaint 
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were subject to demurrer. Whether the 
act of defendant in not embedding its 
tracks in the ground level was unlawful 
depends upon its legal duty in respect to 
the situation. That duty does not exist 
merely because it is a part of the street, 
but is controlled by the character and 
extent of its use. The counts were subject 
to demurrer in assuming the duty without 
alleging the facts on which the duty de- 
pends. The trial court also erred in refus- 
ing to allow defendant to prove that the 
city had made no requirements which had 
not been complied with as to the manner 
of constructing its tracks and of keeping 
and maintaining in repair the street which 
the tracks cross. Judgment for plaintiff 
was reversed and the cause remanded.— 
Southern Railway Company v. Quillen, 
Admr, Alabama Supreme Court. March 
18, 1948. 15 CCH NEGLIceNce Cases 847. 
Mitchell & Poellnitz, First National Bank 
Building, Florence, Alabama, for Appellant. 


Smith, Hughston & Tompkins, Tompkins 
Building, Tuscumbia, Alabama, John C. Martin, 
Sheffield, Alabama, for Appellee. 


HAND AMPUTATED 
BY CRANE WHEEL 


(NEBRASKA) 


@ Independent contractor’s employee 
injured 

Mr. Isard contracted with defendant to 
paint the interior of several of its buildings. 
The contract contained a provision that 
Isard was an independent contractor and 
would indemnify defendant against claims 
for damages growing out of any injuries 
to Isard’s employees which were not occa- 
sioned by the negligence of defendant. It 
was also provided that even if an injury 
occurred to any of Isard’s employees as a 
result of defendant’s negligence, and there 
was concurring negligence on Isard’s part, 
the latter should indemnify the former in 
proportion to Isard’s negligence. Isard 
further agreed to manage, control and 
direct his employees so as to prevent injury 
to them from the proper operation of 
defendant’s business. Plaintiff, an employee 
of the independent contractor, was in- 
jured when, in moving the supports for a 


scaffold and attaching those supports to 
steel girders high above the floor, he placed 
his hand on the track of a large crane 
just as the crane was approaching him 
from his rear. The wheel of the crane 
cut off a portion of his right hand. On 
the day of the accident plaintiff and his 
companion were instructed to paint the 
portion of the girders above an oven which 
was not then in operation. To do so it 
was necessary for the scaffold, known as 
a “stage” to be moved. This stage was 
suspended from the girders by hooks which 
were placed over the flange on each girder. 
The hooks had a ring at the lower end 
into which the upper block of a_ block 
and tackle was fastened. The lower blocks 
were attached to the floor of the stage, 
permitting it to be raised or lowered to 
the desired height for painting the girders. 
To move the stage the floor had been 
lowered and was resting on the top of the 


oven four or more feet above floor level. 
Plaintiff climbed a ladder up the wall to 
the level of the top of the girders, got one 
of the hooks and stepped down on to an 
asbestos-covered pipe. He was.in a crouch- 


ing position facing south and saw one of 
the east side cranes approaching from the 
south. When that crane was almost to 
him, he leaned over to the west to let 
it go by; he placed his arm over the top of 
the west girder and unintentionally placed 
his hand on top of the rail on that girder. 
Almost immediately the east wheel of one 
of the west side cranes ran over his hand. 
Its regular operator had always stopped and 
called out to see if the painters were in the 
clear before he passed them, but he was not on 
duty that afternoon. The court was of the 
opinion that it was not warranted in holding 
as a matter-of law that the jury’s conclusion 
that plaintiff’s negligence was slight in con- 
trast to that of defendant was without 
evidentiary support. There was evidence 
that plaintiff and his companion had been 
instructed to use extension ladders in mov- 
ing their scaffold or stage from one section 
of the girders to another. The issue of 
assumption of risk should have been sub- 
mitted to the jury. Judgment for plaintiff 
was reversed and the cause remanded.— 
Union Pacific Railroad Company v. Blank 
et al. United States Circuit Court of 
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Appeals, Eighth Circuit. April 8, 1948. 
15 CCH Necticence Cases 905. 

R. B. Hamer, T. F. Hamer, G. C. Holredge, 
for Appellant. 

James J. Fitzgerald, Fitzgerald, Tesar & 
Welch, for Appellee Blank. 

Bryce Crawford, Jr., Harry L. Welch, for 
Appellee Isard. 


INCOMPETENT JANITOR 
EMPLOYED 


(ILLINOIS) 


e Furniture destroyed in fire 
Building agents’ liability 

Plaintiffs’ furniture and personal property 
were destroyed as a result of a fire in the 
building in which they resided. Defendants 
are the building agents employed by the 
owner. Plaintiffs alleged that defendants 
reserved exclusive control, operation and 
maintenance of the boiler room in the base- 
ment and were guilty of negligence in 
employing incompetent and negligent help to 
operate the heating plant. Specifically, they 
asserted that the fire occurred as a result 
of the negligence of the janitor who was 
under the influence of liquor when he fired 
the heating plant immediately before the 
fire. Defendants contended that before 
hiring the janitor they had made a careful 
investigation of his qualifications. They 
also contended that the heating plant had 
been repaired and inspected by a repre- 
sentative of the manufacturer about two 
weeks before the fire; at that time it 
was in good working order. In view of 
defendants’ evidence that the heating ap- 
paratus was “very delicate”; that the heat- 
ing contractor employed to repair it “didn’t 
feel competent to take care of it by himself”; 
that the janitor thought the heating plant 
was a hot water system and not a vapor 
system and that he operated the plan on 
pounds instead of ounces of pressure, the 
jury was warranted in finding, in answer 
to a special interrogatory, that the janitor 
fired the heating plant in an improper 
manner immediately preceding the fire. 
Judgment for plaintiffs was affirmed.— 
Edmonds et al. v. Heil et al. Illinois 
Appellate Court, First District. February 
17, 1948. Released March 9, 1948. 15 CCH 
NEGLIGENCE CASES 836. 


AMUN NINN Eda nana DULLER Weiiiit I Hn 


NEGLIGENCE (Other than Automobile) 


PEDESTRIAN TRIPPED 
BY CARRIAGE BLOCK 


(CONNECTICUT) 


e Abutting owner’s liability 
Obstruction to public travel 


The city brought an action against de- 
fendant bank to recover the amount paid 
to a pedestrian who was injured when she 
fell on a stone block on the sidewalk in 
front of defendant’s premises. The stone, 
which was three feet long, twenty inches 
wide and ten inches high, stood on the 
sidewalk next to the curb. The walk was 
of cement, but the stone was red sandstone; 
the same material was used in a fence 
along the side of the walk away from the 
traveled portion of the street and in the 
foundation and front door sill and window 
sills of the house. As the stone had been 
there for approximately fifty years, it was 
a reasonable inference that it had been 
intended as a stepping stone to get in and 
out of horse-drawn carriages and was tor 
use in connection with the house on de- 
fendant’s premises. The court held: “We 
have held that such things as carriage 
blocks may be maintained in the street by 
an abutting owner provided any obstruc- 
tion to public travel caused thereby is not 
unreasonable, taking into account, on the 
one hand, the benefits thereby accruing to 
the owner and, on the other, the rights 
of the public in the use of the street; and 
an obstruction so maintained does not 
render the highway defective. . . . The 
jury in this action would have been entitled 
to apply to the situation facts of common 
knowledge with reference to present means 
of traffic over city streets; and, in the 
absence of any evidence as to the purpose 
served by the stone when the accident 
occurred, they might reasonably have con- 
cluded that it was then of no appreciable 
benefit to the abutting landowner and did, 
in fact, constitute an unreasonable obstruc- 
tion to public travel over the sidewalk.” 
Judgment of nonsuit was reversed and the 
cause remanded.—City of New Haven v. 
First National Bank and Trust Company, 
Trustee. Connecticut Supreme Court of 
Errors. February -25, 1948. 15 CCH NEG- 
LIGENCE CASES 721. 

William L. Beers, Alfred F. Celentano, George 


G. DiCenzo, for Plaintiff, Appellant. 
Martin E. Gormley, for Defendant, Appellee. 
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TENANT FALLS 
ON SLANTING STEP 


(MINNESOTA) 
e Landlord’s liability 


Plaintiff, who had been a tenant for over 
sixteen months on the second floor of 
defendant’s apartment, went to the second- 
floor landing of the building’s main en- 
trance stairway to see if the postman had 
arrived with a letter. As she stepped to 
the edge of the top step, with her right 
hand on the stair railing, she saw the 
postman putting letters in the apartment 
mailboxes below. Plaintiff started down 
the stairs, and as she was in the act of 
stepping from the top step or landing to 
the next step below, her feet shot out 
from under her in such a manner that she 
fell and landed in a sitting position; she did 
not stop her descent until she reached the 
sixth step from the top. In falling, she 
sustained a fracture of the coccyx at the 
end of her spine. The top step consisted 
of a six-inch board extending across the 
four-foot-wide stairway. This six-inch 
board formed a continuation of the second- 
floor landing, but was not flush with it. 
There was an over-all forward slant of one 
inch in six for the width of the board, but 
most of the slant was confined to the 
outer or front inch in the middle portion 
of the stairway. The court declared: “A 
landlord who retains possession and con- 
trol of stairways and similar building facil- 
ities for the common use of tenants therein 

owes a duty of exercising ordinary 
care to see that such stairways and facilities 
are originally constructed and subsequently 
maintained in a reasonably safe condition 
for the use of tenants who are themselves 
exercising ordinary care. The duty of main- 
taining these facilities jn a reasonably safe 
condition continues throughout the entire 
period of common use by the tenants, and, 
in reasonable anticipation of the progressive 
deterioration of wood and similar sub- 
stances through the passage of time and 
from the wear and tear of continual use, 
this duty necessarily implies and requires 
reasonable inspection from time to time. 
Generally speaking, any defective condition in 
the premises caused by wear from pro- 
longed and continual use is brought into 
existence gradually and not suddenly, and, 


although the landlord may not have had 
actual notice, it becomes a question of fact 
whether in the exercise of ordinary care he 
could have discovered the hazardous con- 
dition and the unreasonable risk involved 
therein in time to make repairs for the 
reasonable safety of others. ... Defendant 
must naturally have anticipated that the 
stairway would be used by a large number 
of tenants and that as a result of such 
continual use the steps would in time be- 
come worn and defective. As a duty to 
plaintiff, defendant was bound to inspect 
the steps at reasonable intervals to ascertain 
their condition and not to wait until some- 
one was injured as the result of a defect 
which a seasonable inspection would have 
revealed. Taking into consideration the 
slanting and smooth condition of the top 
step as accentuated by prolonged wear, 
together with the roundness of the forward 
edge, and the additional fact that this 
condition was obvious and not latent or 
hidden and that it must have existed for a 
sufficient period of time to have been dis- 
closed by reasonable inspection, we cannot 
say that the evidence fails to sustain a 
finding that defendant was negligent in the 
performance of its duty, and that such 
negligence was the proximate cause of plain- 
tiff’s fall and resulting injuries.” Judgment 
for plaintiff was affirmed.—Nubbe v. Hardy 
Continental Hotel System of Minnesota, 
Inc. Minnesota Supreme Court. Filed 
February 27, 1948. 15 CCH NEGLIGENCE 
CAsEs 765. 

Ryan, Ryan & Ryan, Brainerd, Minnesota, for 
Respondent. 


S. G. Fitzpatrick, Brainerd, Minnesota, Faegre 
& Benson, Paul McGough, Wright W. Brooks, 
1260 N. W. Bank Building, Minneapolis, Minne- 
sota, for Appellant. 


PATRON OVERLOOKS 
SIX INCH STEPDOWN 





(OHIO) 


© Storekeeper’s liability 

Lighting 

Due care 
The fifty-three-year-old plaintiff, with a 
congenital condition of her left foot which 
caused her to limp, proceeded to the rest 
room in defendant’s store. As she was 
leaving she failed to notice that there was 
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a six inch step-down and fell to the floor, 
sustaining a comminuted fracture of the 
arm. Plaintiff contended that there were 
insufficient lights in the vestibule leading 
to the rest room and that defendant was 
negligent in failing to provide proper light- 
ing or warning signs. “Certainly,” the 
court declared, “the lack of lighting was 
observable to plaintiff when she opened the 
first door. The evidence discloses that at 
the time of the accident a female employee 
of the store was sitting at a desk some 
sixteen feet from the rest room, and the 
assistant credit manager’s window where 
he worked was about twelve feet from the 
rest room. If there was no light burning 
when plaintiff entered, due care would have 
required her to ask one of the nearby 
employees to turn the light on for her before 
she took a step in the dark. Plaintiff's 
statement to the effect that she was tem- 
porarily oblivious of a step which a few 
minutes before she had used shows a want 
of due care on her part.” Judgment for 
defendant was affirmed.—Leighton v. The 
Hower Corporation. Ohio Supreme Court. 
February 11, 1948. 15 CCH NEGLIGENCE 
Cases 705. 

Raymond J. Finley, for Appellant. 


Wise, Roetzel, Maxon, Kelly & Andress, for 
Appellee. 


TRUCK DRIVER'S BODY, FOUND 
IN SANDPILE 


(ARKANSAS) 
@ Gravel plant’s liability 





Defendant operated a sand and gravel 
plant from which it sold sand by the truck- 
load to truckers who called for it. Defend- 
ant pumped sand from the river bed, and 
after it was washed and screened, it was 
carried by a conveyor belt and dumped in 
a pile over and upon a concrete tunnel 
which was used to facilitate the loading of 
open-bed trucks. In loading sand, the 
truck driver backed his truck under the 
tunnel under one of the openings, and 
when the scuttle was pulled down and the 
hole opened, the sand would flow into the 
truck by gravity. The flow of sand was 
stopped by pushing up on the lever handle 
and closing the scuttle. The sand was 
called for both day and night, and drivers 
frequently loaded their own trucks without 


assistance. At ten o’clock one night two 
truckers and the night watchman found 
the deceased’s truck backed under the tunnel 
in position to load sand. Subsequently, 
they found his body on the sandpile at 
the bottom of an inverted cone, the sides 
of which sloped up to a height of fifteen 
feet. Some five witnesses testified that at 
times when the sand was wet it would 
stick and fail to flow freely through the 
scuttles; that when this occurred, it was 
necessary to dislodge the sand to cause it 
to flow freely; and that it was a custom 
of the drivers to go on top of the tunnel 
on occasions when the sand would not 
flow freely, to dislodge it by shoveling or 
prodding with an iron bar or stick. Plain- 
tiff contended that defendant was negligent 
in failing to provide sand haulers and proper 
loading stations and in not giving proper 
warnings and instructions in loading of 
the sand. The court was of the view that 
plaintiff's entire case was based on infer- 
ences, speculation and conjecture. There 
was no evidence whether the deceased 
loaded his truck himself or had assistance, 
whether the sand stuck or flowed freely, 
whether it was daylight or dark, whether 
he climbed on the pile of sand over the 
tunnel to dislodge it and was caught in 
a sand slide, whether he was inexperienced 
in loading the sand, or whether out of 
curiosity he might have climbed on the 
pile of sand, stumbled into the hole and 
fallen because of dizziness or heart failure. 
The court concluded that there was no 
substantial evidence of negligence on the 
part of defendant to take the case to the 
jury, and judgment for defendant was af- 
firmed.—Glidewell, Admr. v. Arkhola Sand 
& Gravel Company. Arkansas Supreme 
Court. February 2, 1948. 15 CCH NEGLI- 
GENCE CAsEs 716. 

Hardin, Barton & Shaw, for Appellant. 
Daily & Woods, for Appellee. 


UNEXPECTED STEAM SHOWER 
BURNS HOTEL PATRON 


(ILLINOIS) 


e Control of heating system 
Contributory negligence 


Plaintiff's hotel room had a bath tub 
with shower attachment. Various valve 
controls on the wall controlled the hot 
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and cold water for a tub bath, and there 
were separate controls for the hot and 
cold water for the shower. After finishing 
her bath, the seventy-three-year-old plain- 
tiff allowed the water to run out of the 
tub. In some unexplained way, hot water 
and steam started to pour out of the 
shower spout overhead while she was 
getting out of the tub. She sustained first 
and second degree burns on the back, chest 
and abdomen, and was rushed to a hospital 
where she remained for fifty-two weeks. 
After the jury returned a verdict for 
plaintiff in the amount of $10,000, the 
court sustained defendant’s motion for 
judgment n.o.v. The question on appeal 
was whether there was any evidence tend- 
ing to prove negligence on the part of 
defendant or whether plaintiff, as a matter 
of law, could be said to be guilty of such 
contributory negligence as would bar her 
right to recover. Since the heating system 
was entirely under the control of defendant, 
it owed a duty to its guests to see that 
the thermostatic control was in proper 
working order or that the water for use 
by the guests was not heated to a tempera- 
ture that would result in burning and 
scalding to the extent experienced by plain- 
tiff. Even if plaintiff had turned on the 
hot water valve leading to the shower 
spout, she had a right to assume that the 
water was not heated to a boiling point 
that would burn and scald her. Judgment 
for defendant was reversed and the cause 
remanded with directions to enter judgment 
for plaintiff—Young v. Knickerbocker Ho- 
tel Company. Illinois Appellate Court, 
First District. March 29, 1948. Rehearing 
denied, April 9, 1948. Released April 9, 
1948. 15 CCH NEGLIGENCE CAsEs 977. 


SURFACE WATERS 
FLOOD PROPERTY 


(NEBRASKA) 





@ Municipality’s liability 
Negligent maintenance of sewer sys- 
tem 

Plaintiff sought recovery from the city 
for damage caused his property as a result 
of surface water flooding the premises. In 
1932 plaintiff built a stone wall, three and 
one-half feet in height, back of his building 
to protect his property from floods or 


high water which occurred every spring she 
up to the time of the construction of a bei 
sewer and inlets in 1941 by defendant. der 
Thereafter, plaintiff, who expected no more the 
floods, reduced the stone wall to a foot cha 
in height to permit better ingress and ext 
egress. In January, 1944, these inlets were WI 
walled up by the city. The flood occurred in ( 
around midnight on September 3, 1946. to 
When plaintiff arrived at his premises he his 
was unable to go to the back of the reg 
building because of water six feet deep trai 
coming down the alley. On his lot was a ms 
hole about six feet wide and seven feet pla 
deep. Here the water ran through an =e 
opening, pushing the building up and un- abs 
dermining it, causing its complete demolish- ol 
ment. A rain of 1.32 inches had fallen. tion 
Plaintiff charged the city with negligence was 
in closing the inlets without providing other pre 
openings for the escape of surface water ane 
into the sewer. The city defended on the - 
ground that there was an unusual, excessive Jud 
and unprecedented rainfall, and that the dam- et 3 
ages plaintiff sustained were due to an act of sta 
God over which the city had no control. File 
Affirming a judgment for plaintiff, the Cas 
court quoted: “‘While a city of the metro- Me 
politan class is under no obligation to Plaii 
construct a system of drainage for protec- ae 
tion from surface water, having done so, fans 
it is not entirely absolved from liability 

for injury caused to private property when 
it fails to keep a sewer system in proper co 
control after the same has been con- — 
structed.’ ”’—Cattin v. The City of Omaha, 

Nebraska. Nebraska Supreme Court. Filed 

March 12, 1948. 15 CCH NEGLIGENCE 

CAsEs 924. 

Edward Fogarty, Edward Sklenicka, Einar 


Viren, James Paxson, Herbert Fitle, for Appel- 
lant. 


Fitzgerald & Smith, Seymour L. Smith, James 
W. R. Brown, for Appellee. 


MINOR SHOT and 
ON NAVAL STATION PREMISES 


(MARYLAND) 





© Accidental discharge of gun 

Care of guard in unloading 
Plaintiff was visiting a friend who was 
a guard at the governmental naval training 
station. While looking out of the gate- 
house window, plaintiff was accidentally 
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shot when an automatic pistol, which was 
being unloaded by an enlisted man, acci- 
dentally discharged. In an action under 
the Federal Tort Claims Act, plaintiff 
charged that Priddy, the enlisted man, was 
extremely reckless in unloading the gun. 
While Priddy was aware that plaintiff was 
in the sentry box, his action in undertaking 
to unload the pistol in accordance with 
his instructions was not motivated by dis- 
regard of plaintiff's safety. On the con- 
trary, he had no thought that his action 
would create danger for either himself or 
plaintiff. In appraising ordinary care or 
negligence, the particular place and the 
absence of good reason for the presence 
of plaintiff should be considered. The ac- 
tion of the guard in unloading the gun 
was performed on the government’s own 
premises and at a time and place in accord- 
ance with instructions, whereas plaintiff's 
presence was unanticipated and uninvited. 
Judgment of dismissal was entered.—Duff 
et al. v. United States of America. United 
States District Court, District of Maryland. 
Filed March 3, 1948. 15 CCH NEGLIGENCE 
CAses 888. 

Morris Rosenberg, Robert H. Archer, Jr., for 
Plaintiffs. 


Bernard J. Flynn, United States Attorney, 
James B. Murphy, Assistant United States At- 
torney, for Defendant. 


COLLAPSE OF WAREHOUSE 


(WISCONSIN) 


© Lessor’s liability 
Safe place statute 





In July, 1942, defendant leased its build- 
ing to a brewing company, knowing that 
the latter intended to use the building for 
the storage of cartons of empty beer bot- 
tles. The lease provided that the lessee 
should not load the upper floors in excess 
of two hundred pounds per square foot 
and that the lessor reserved the right of 
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entry to inspect or to make repairs or 
structural changes. The lessee commenced 
storing bottles in the building and had 
completed loading the first three floors. 
On the afternoon of August 9, while the 
fourth floor was being loaded, a rumbling 
noise was heard, and some of the workmen 
reported that the building was caving in. 
Those in charge of loading the building 
decided to reduce the load on the top 
floor. On the next day workmen were 
engaged in moving some of the cases so 
as to reduce the piles on the fourth floor 
when they noticed that the roof had sagged 
over a small area and that the fourth 
floor had settled. Shortly thereafter the 
four northwesterly bays in the north end 
of the building collapsed, killing one of the 
lessee’s workmen, who was on the first 
floor at the time. Plaintiffs sought recovery 
from the lessor, alleging that the death of 
the decedent was caused by defendant’s 
failure to maintain a place safe for employ- 
ment as required by the Safe Place Statute. 
Defendant denied liability on the ground 
that the collapse was due to the lessee’s 
negligence in loading the building beyond 
its capacity and that this act was an 
intervening cause of the death, and that 
the safe place statute should not be con- 
strued to require a building erected prior 
to the enactment of the statute to meet 
the standards prescribed in the statute as 
to design and structure. The statute itself 
says that it applies to every place of 
employment or public building “now or 
hereafter constructed.” Since defendant 
leased the building for a profit, under cir- 
cumstances which made it a place of em- 
ployment, he was under a duty to make 
the place safe for that employment, and 
the date of the construction of the building 
does not alter that duty. Judgment for 
plaintiff was affirmed.—Saxhaug et al. v. 
Forsyth Leather Company. Wisconsin Su- 
preme Court. Filed March 29, 1948. 15 
CCH NEGLIGENCE CAsEs 859. 


At least a million dollars worth of damage was sustained in the crash of 
the Pan American Constellation at Shannon, Eire recently, according to U. S. 
Aviation Underwriters who wrote the hull, liability and compensation exposure 


of the risk. 
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How much additional loss was sustained by life and accident 
insurers is undisclosed as it is not known what insurance the passengers carried. 
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